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QUESTIONS PRESENTED 


1. Does a Report of a duly authorized Committee of the 
House of Representatives fall within the Speech or Debate 
Clause of Article I, section 6, Clause 1, of the Constitution and 
is it, therefore, immune from judicial injunction against its be- 
ing printed at public expense in the course of the normal legis- 
lative process? 

2. Does the doctrine of Separation of Powers foreclose a 
court from enjoining the printing of a Congressional Commit- 
tee Report? 

3. If such a Report is subject to judicial oversight, absent 4 
compulsory process situation within the Court’s jurisdiction, 
does this record support the Court’s finding of no valid legis- 
lative purpose? 

4. Do First Amendment guarantees permit prior restraint 
by the judiciary of the printing of a Committee Report? 

5. In any event, does this record support the Court below’s 
finding of irreparable harm so as to justify injunctive relief? 

6. Did the Court below err in denying defendants’ Motion to 
Dismiss? 

PRIOR PROCEEDINGS 

This case has been before this Court on a Motion for Sum- 
mary Reversal or, in the alternative for an Expedited Process- 
ing of this Appeal which was filed on November 2, 1970. Hent- 
off v. Ichord, C.A. 24, 761. (JA p. 74). That Motion was 
denied by Order of this Court dated November 5, 1970, a copy 
of which appears in the Joint Appendix. (JA p. 75). 


STATEMENT OF THE CASE 


This is an appeal from an Order of the District Court en- 
tered on October 28, 1970, (JA p. 72) permanently enjoining 
the Public Printer and the Superintendent of Documents from 
printing and/or distributing any copy of a Report of the House 
of Representatives, No. 91-1607 prepared by the House Inter- 
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nal Security Committee and captioned “Limited Survey of 
Honoraria Given Guest Speakers for Engagements at Colleges 
and Universities,” which Order also declared that said Report 
was without a proper legislative purpose and that any publica- 
tion of the Report at public expense (except in the Congres- 
sional Record) would be illegal. 

The action commenced on October 13, 1970, at which time 
plaintiffs moved for a Temporary Restraining Order enjoining 
all of the named defendants, including the Members of the 
House Committee on Internal Security, from filing, printing, 
publishing or distributing in any form the aforesaid Report, 
which was then in the form of a preliminary print scheduled, 
pursuant to the Committee’s Resolution of October 7, 1970, to 
be filed with the whole House on October 14, 1970 (JA p. 9).? 

Following oral argument on plaintiffs’ motion, the Court 
below on October 14, 1970 temporarily restrained the printing, 
publishing and distribution of the Report by Committee Coun- 
sel, the Public Printer, and the Superintendent of Documents, 
but placed no restraint on the filing of the Report or its sub- 
sequent printing, publishing or distribution by defendant 
Members of the Committee. (JA p. 17). 

The matter next came before the Court below on Octo- 
ber 23, 1970 on plaintiffs’ motion for a preliminary injunction 
(filed October 20, 1970) (JA p. 20) and defendants’ motion to 
dismiss (filed October 20, 1970). (JA p. 31). Following oral 
argument, the Temporary Restraining Order was continued 
until October 28, 1970 to afford the Court below an opportunity 
to make findings of fact and conclusions of law and to enter a 
final judgment in this action. (JA p. 59). 


1¥or this reason, defendants are unable to include in the Joint Appendix 
a copy of the Report for the use of this Court. However, defendants did 
furnish the Court below with one copy of the Report. which is now sealed 
as part of the record, and they would now direct this Court’s attention to 
that copy for purposes of this appeal. 

?The Report was “duly authorized and submitted for printing (of a pre- 
liminary Committee Print) to the Government Printing Office in the normal 
course of business on September 21, 1970.” (JA p. 58). Subsequently, the ap- 
proved Committee Print of the Report was duly filed on October 14, 1970, 
and the contents thereof were released to the press. 
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On October 28, 1970 the Court entered judgment dismissing 
the action as to the named Members of Congress and the 
Committee counsel and permanently enjoining the Public 
Printer and the Superintendent of Documents in the manner 
aforesaid. (JA p. 72). 

A Notice of Appeal from the Order of October 28, 1970 was 
filed by defendants on October 30, 1970 (JA p. 73). 


STATEMENT OF FACTS 


The statement of facts surrounding the preparation of this 
Report is set forth in full in Defendants’ Exhibit A to their 
Motion to Dismiss filed with the Court below. (JA p. 32). 
Portions of that Exhibit (affidavit of Donald G. Sanders, 
Chief Counsel for the House Committee on Internal Security) 
are excerpted and set forth below as defendants’ Statement 
of the Facts. 

The House Committee on Internal Security is a standing 
committee of the U.S. House of Representatives, constituted 
as such by the rules of the House, enacted by House Resolu- 
tion 7, January 3, 1969, as amended by House Resolution 89, 
February 18, 1969, pursuant to Article I, Section 5 of the 
Constitution of the United States which authorizes the House 
to determine the rules of its proceedings. 

House Rule X enacted as aforesaid provides that there shall 
be elected by the House, at the commencement of each Con- 
gress, a standing committee designated as a Committee on In- 
ternal Security, to consist of 9 members. By House Resolution 
251 agreed to on February 18, 1969, the House elected to the 
standing committee of the House of Representatives on Inter- 
nal Security Richard Ichord (chairman), Claude Pepper of 
Florida, Edwin W. Edwards of Louisiana, Richardson Preyer 
of North Carolina, Louis Stokes of Ohio, John M. Ashbrook of 
Ohio, Richard L. Roudebush of Indiana, Albert W. Watson of 
South Carolina, and William J. Scherle of Iowa. 

House Rule XI of the 91st Congress, enacted as aforesaid, 
defines the powers and duties of the said Committee on Internal 
Security, inter alia, as follows. 


4 
Rute XI 


POWERS AND DUTIES OF COMMITTEES 
* * * 


11. Committee on Internal Security. 

(a) Communist and other subversive activities affect- 
ing the internal security of the United States. 

(b) The Committee on Internal Security. acting as 

a whole or by subcommittee, is authorized to make in- 
vestigations from time to time of (1) the extent. charac- 
ter, objectives, and activities within the United States 
of organizations or groups, whether of foreign or domes- 
tic origin, their members, agents, and affiliates, which 
seek to establish, or assist in the establishment of, a 
totalitarian dictatorship within the United States, or 
to overthrow or alter, or assist in the overthrow or alter- 
ation of, the form of government of the United States 
or of any State thereof, by force, violence, treachery, 
espionage, sabotage. insurrection, or any unlawful 
means, (2) the extent, character, objectives, and activi- 
ties within the United States of organizations or groups, 
their members, agents, and affiliates, which incite or 
employ acts of force, violence, terrorism, or any unlawful 
means, to obstruct or oppose the lawful authority of the 
Government of the United States in the execution of 
any law or policy affecting the internal security of the 
United States, and (3) all other questions, including the 
administration and execution of any law of the United 
States, or any portion of law, relating to the foregoing 
that would aid the Congress or any committee of the 
House in any necessary remedial legislation. 

The Committee on Internal Security shall report to 
the House (or to the Clerk of the House if the House 
is not in session) the results of any such investigation, 
together with such recommendations as it deems ad- 
visable. 

For the purpose of any such investigation, the Com- 
mittee on Internal Security, or any subcommittee there- 
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of, is authorized to sit and act at such times and places 
within the United States, whether the House is in ses- 
sion, has recessed, or has adjourned, to hold such hear- 
ings, and to require, by subpena or otherwise, the 
attendance and testimony of such witnesses and the pro- 
duction of such books, records, correspondence, memo- 
randums, papers, and documents, as it deems necessary. 
Subpenas may be issued under the signature of the 
chairman of the committee or any subcommittee, or 
by any member designated by any such chairman, and 
may be served by any person designated by any such 


chairman or member. 
* * * 


At a meeting of the said Committee duly called and held on 
February 20, 1969, at which a quorum of the Committee were in 
attendance, Chairman Ichord submitted a proposal to the mem- 
bers of the Committee for a study of revolutionary violence 
within the United States. The proposal was in written form, a 
copy of which had been delivered to each member of the Com- 


mittee and which he read as follows: 


I desire hereby to lay before the Committee a pro- 
posal for study and investigation in depth of revolu- 
tionary violence within this Nation. 

It is becoming increasingly evident that one of the 
gravest threats to our internal security and to the free 
functioning of our democratic institutions is posed by 
the activities of certain organizations which would ef- 
fect changes in our government or its administration 
by other than constitutional processes. Recent investi- 
gations of this Committee, the statements of respon- 
sible officials, Federal and State, and daily press re- 
ports, appear to me sustain this conclusion. 

In this respect, moreover, we are faced with ever- 
mounting demands from the Members of the House 
and the public for legislation action, both for addi- 
tional legislation and with respect to the examination 
and appraisal of the administration and enforcement 
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of existing law, including proposals for constitutional 
amendment as well. 

I need not state that the legislative problems we face 
on the subject of subversion are of the utmost com- 
plexity and difficulty not solely from the constitutional 
standpoint, but equally so from the standpoint of devel- 
oping practical and effective legislation. We must find 
the answers to certain basic questions, among which 
are the following: Is additional Federal legislation nec- 
essary? What form should such legislation take? Should 
these statutes be essentially regulatory or penal? Can 
we profitably amend existing statutes in this area? 
What is the Federal role, as contrasted with the State 
role, in the exercise of the police power on this subject? 

In addition, a number of bills have already been re- 
ferred to the Committee. Undoubtedly additional legis- 
lation will also be referred to it from time to time. Such 
legislation involves a number of subjects vital to the 
protection and maintenance of our internal security, in- 
cluding such subjects as the protection of defense facil- 
ities, the security of classified information released to 
industry, Federal employment security, vessel, ports, 
and harbor security, the protection of our armed forces 
during periods of undeclared war, passport security, 
proposals with respect to the Emergency Detention Act 
of 1950, ete. 

The answer to the foregoing questions, and the dis- 
position of such legislation, will obviously require the 
most painstaking and thorough inquiry and under- 
standing of the extent, character and objectives, the 
organizational forms, financing, and other facts, with 
respect to those organizations and individuals engaged 
in revolutionary violence, sedition, and breach of peace 
and law, as are proper subjects of investigation as man- 
dated by the House. Obviously, we cannot legislate in a 
vacuum. 

I therefore submit for your approval my proposal that, 
under my direction, the staff be authorized to undertake 
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preliminary studies and inquiries, the results of which 
I shall, from time to time, report to the full Committee 
with a view toward the subsequent authorization of 
such full scale investigations and public hearings as to 
the Committee may seem desirable and necessary. 


A discussion followed, and on motion made and seconded, 
the following resolution was adopted: 

Resolved, That the Chairman be directed to cause 
staff studies and preliminary inquiries to be made with 
respect to the organizations and subjects herein pro- 
posed, and to report on same from time to time, with 
his recommendations, with a view toward determining 
whether full-scale investigations and public hearings 
shall be authorized and conducted by the Committee 
with respect to any such organization or subject. 


The chairman thereupon directed the Chief Counsel, to 
cause the staff of the Committee to undertake preliminary 
studies in accordance with the resolution thus adopted. Pur- 
suant to such resolutions and directions, the Chief Counsel 
caused staff studies and reports to be prepared on revolutionary 


violence, and the reports were submitted from time to time to 
members of the Committee for their views. 

At a meeting of the Committee, duly called and held on 
March 6, 1969, at which a quorum was present, a discussion 
was had on the subject of the aforesaid staff studies. The fol- 
lowing resolution was moved and adopted: 


Whereas, on February 20, 1969, considering that a 
serious threat is posed to the internal security of this 
Nation and to the free functioning of its democratic in- 
stitutions by the activities of certain organizations which 
would effect changes in our government or its admin- 
istration by other than constitutional processes, the 
Chairman accordingly proposed a study and investiga- 
tion in depth of revolutionary violence within the United 
States for the purpose of resolving a number of legisla- 
tive problems, including an appraisal of the edministra- 
tion and enforcement of existing law, an examination of 
the respective roles of the Federal and State govern- 
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ments in the exercise of the police power, the need for 
remedial legislation, and to assist in the disposition of 
bills referred to the Committee, on subjects committeed 
to it by the mandate of the House; 

Whereas, a resolution on that date was adopted by 
the Committee directing the Chairman to cause staff 
studies to be made with respect to such organizations 
and subjects, and to report on the same from time to 
time, together with his recommendations, with a view 
toward determining whether full-scale investigations 
and public hearings shall be authorized and conducted 
with respect to any such organization and subject; 

Whereas, certain staff studies have been reported and 
the Chairman has recommended that the Committee on 
Internal Security undertake initially an investigation 
of the origin, character, objectives, activities, and other 
facts relating to the Students for a Democratic Society; 

Whereas, the Committee has considered such recom- 
mendation: Now therefore, be it 

Resolved, That investigation in depth by the Com- 
mittee on Internal Security, or by a subcommittee there- 
of appointed by the Chairman for that purpose, be con- 
ducted in Washington, D.C., or at such place or places, 
and on such date or dates, as the Chairman may deter- 
mine, on the following subjects of inquiry; 

The origin, history, organization, character, objec- 
tives, and activities of the Students for a Democratic 
Society, with particular reference to (1) the extent to 
which it may be involved in acts of violence or other 
unlawful activities to accomplish any of its purposes or 
objectives; (2) the extent to which, and the manner in 
which, it may incite or employ acts of force, violence. 
terrorism, or any unlawful means to obstruct or oppose 
the Government of the United States in the execution of 
any law or policy affecting the internal security of the 
United States; (3) the extent to which, and the manner 
and means by which, it or any of its chapters or affiliated 
groups may be controlled, directed, or assisted by or- 
ganizations or individuals who seek to overthrow or 
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assist in the overthrow or alteration of the form of Gov- 
ernment of the United States or of any State thereof 
by unlawful means, or by any such means to obstruct 
or oppose the Government of the United States in the 
execution of any law or policy affecting the internal 
security of the United States; (4) the manner in which 
it is financed and supported; (5) the extent to which it 
may act in concert with, aid or assist, or be supported 
by, foreign Communist powers, their agents or nationals; 
and (6) all other facts in relation to the foregoing. 


Similarly, on the basis of staff studies and reports, which 
were undertaken and circularized to the Committee pursuant to 
the resolution of February 20, 1969, the Committee met from 
time to time and agreed to undertake investigations of other 
relevant organizations and activities, including but not limited 
to the Black Panther Party, specifically authorized by Com- 
mittee resolution adopted October 8, 1969, and the New Mobili- 
zation Committee to End the War in Viet Nam by resolution 
adopted December 10, 1969. The following are extracts from 
the resolutions duly adopted by the Committee with respect to 


such investigations: Now, therefore, be it 


Resolved, That the Committee on Internal Security 
conduct an investigation in depth in Washington or at 
such other place or places as the Chairman may deter- 
mine on the following subjects of inquiry: 

The origin, history, organization, character, objectives, 
and activities of the Black Panther Party, with par- 
ticular reference to (1) the extent to which it may be 
involved in acts of violence or other unlawful activities 
to accomplish any of its purposes or objectives; (2) the 
extent to which, and the manner in which, it may incite 
or employ acts of force, violence, terrorism, or any un- 
lawful means to obstruct or oppose the Government of 
the United States in the execution of any law or policy 
affecting the internal security of the United States; 
(3) the extent to which, and the manner and means 
by which, it or any of its chapters or affiliated groups 
may be controlled, directed, or assisted by organizations 
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or individuals who seek to overthrow or assist in the 
overthrow or alteration of the form of Government of 
the United States or of any State thereof by unlawful 
means, or by any such means to obstruct or oppose the 
Government of the United States in the execution of 
any law or policy affecting the internal security of the 
United States; (4) the manner in which it is financed 
and supported; (5) the extent to which it may act in 
concert with, aid or assist, or be supported by, foreign 
Communist powers, their agents or nationals; and (6) 
all other facts in relation to the foregoing: Now, there- 
fore, be it 

Resolved, That an in-depth investigation be conducted 
by the Committee on Internal Security, or by a subecom- 
mittee thereof appointed by the Chairman, concern- 
ing the following: 

The origin, history, organization, character, objectives, 
and activities of the New Mobilization Committee To 
End The War In Vietnam, with particular reference to 
(1) the extent to which it may be involved in acts of 
violence or other unlawful activities to accomplish any 
of its purposes or objectives; (2) the extent to which, 
and the manner in which, it may incite or employ acts 
of force, violence, terrorism, or any unlawful means to 
obstruct or oppose the Government of the United States 
in the execution of any law or policy affecting the in- 
ternal security of the United States; (3) the extent 
to which, and the manner and means by which, it or 
any of its chapters or affiliated groups may be controlled, 
directed, or assisted by organizations or individuals who 
seek to overthrow or assist in the overthrow or alteration 
of the form of Government of the United States or any 
State thereof by unlawful means, or by any such means 
to obstruct or oppose the Government of the United 
States in the execution of any law or policy affecting 
the internal security of the United States; (4) the man- 
ner in which it is financed and supported; (5) the ex- 
tent to which it may act in concert with, aid or assist, 
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or be supported by, foreign Communist powers, their 
agents or nationals; and (6) all other facts in relation 
to the foregoing. 


Pursuant to House XI, the Committee has conducted ex- 
tensive hearings and investigations, which were published from 
time to time and reports rendered and filed with the House, 
as required by the Rule, which provides that the Committee 
shall report to the House the results of any such investigation 
authorized under Rule XI, together with such recommendations 
as it deems advisable. Several of the available Committee pub- 
lications are submitted herewith for the information of the 
Court. 

Pursuant to the authority conferred by House Rule XI and 
Committee resolution aforesaid of February 20, 1969, the chair- 
man also directed the chief counsel to cause staff studies 
to be made with respect to the financing of revolutionary vio- 
lence and activities through speaking engagements on college 
and university campuses. The members of the Committee were 
advised of the action of the chairman in a memorandum dated 
May 14, 1970, addressed to all members of the Committee, 
which counsel caused to be delivered on May 18, 1970, to each 
member thereof, which reads as follows: 


RE: SURVEY OF COLLEGES AND UNIVERSITIES WITH REGARD 
TO HONORARIUMS PAID TO GUEST SPEAKERS 


I have become increasingly concerned over the past 
months with the financing of revolutionary groups 
through speaking engagements on our college and uni- 
versity campuses. Accordingly, I have asked the staff 
to prepare a list from public source material to deter- 
mine the extent of speaking engagements by those per- 
sons who we know to be associated with revolutionary 
groups. 

Though the extent of honorariums paid to college 
& university speakers is not always reported in the news- 
papers, the limited information that is available sug- 
gests to me that honorariums may well be of significance 
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in funding the activities of revolutionary groups. In 
March of this year, J. Edgar Hoover, in his testimony 
before the House Subcommittee on Appropriations, dis- 
cussed financing and furnished the names of Black 
Panther speakers who appeared before secondary 
schools, colleges and universities during the year 1969. 
Attached is an excerpt from Mr. Hoover’s testimony for 
your consideration. 

I have requested the staff to prepare, in the form 
of a survey, a letter to be sent to selected colleges and 
universities in the 50 states, requesting the voluntary | 
participation of these schools in providing to us informa- 
tion with regard to speakers they have had on campus, 
group identification and sponsorship of speaker ,the 
amount of honorarium paid (check or cash), to whom 
this money was paid and the source of funds involved. 

It appears to me that this is a logical inquiry in con- 
nection with the Committee fulfilling its mandate and I 
would be most appreciative of your suggestions and com- 
ments with regard to this proposed survey and its 
implementation. 


Subsequently at a meeting of the Committee, duly called 
and held on June 16, 1970, at which a quorum was in attend- 
ance, the chairman called up the subject of this aforementioned 
memorandum of May 14, 1970, for discussion by the Commit- 
tee. Following discussion, it was duly moved, seconded, and 
agreed that the survey and inquiry on this subject be under- 
taken. The progress and development of the survey was like- 
wise considered in subsequent meetings of the Committee. 

The Committee staff was then directed to prepare a final 
report for consideration by the Committee and with a view 
toward reporting the results of the investigation to the House 
in accordance with the authority and direction of House Rule 
XI. At the instruction of the chairman, the proposed report, 
titled “Limited Survey Of Honoraria Given Guest Speakers 
For Engagements At Colleges And Universities,” was dissemi- 
nated to all members of the Committee. At a meeting of the 


Committee, duly called and held on October 7, 1970, at which 
& quorum was in attendance, the report was considered, 
amendments made, and as thus amended the Committee agreed 
that the report be made to the House. 

In accordance with the authority and direction of the Com- 
mittee, and in accordance with the rules of the House, the 
report was filed with the House by the chairman on October 
14, 1970, and designated House of Representatives Report No. 
91-1607, which was referred to the Committee of the Whole 
House on the State of the Union. 

The House Committee on Internal Security is an investigat- 
ing Committee, as well as having a bill reference function, and 
is mandated by the House to make its investigations on the 
subjects set forth in House Rule XI and to report to the House 
the results of any such investigation so as to aid the Congress 
or any committee of the House in any necessary remedial leg- 
islation. A large number of bills are pending before various 
committees of the House related to the question of revolu- 
tionary violence and the activities of revolutionary organiza- 
tions, several of which were submitted to the Court below for 
its information. 

I 


The permanent injunction violates the speech and debate 
clause of the Constitution, as well as the doctrine of separa- 
tion of powers. 


SPEECH AND DEBATE CLAUSE 


The Memorandum Opinion of the District Court quite prop- 
erly recognized that the Speech and Debate Clause, Article I, 
Section 6, Clause 1 of the Constitution, squarely prohibits any 
court from enjoining a Member of the House “from discussing 
the Report, its contents or its import on the floor of Congress,” 
or from “placing the Report in the Congressional Record.” 
(JA p. 65). 

The District Court also noted that information “in this Re- 
port involves matters of public concern, and the court will take 
no action which limits the use that individual Congressmen 
choose to make of the Report or its contents on or off the floor of 
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Congress.”’ This was because, “[t]heir legislative activities are 
not limited to speech or debate on the floor of Congress.” 
(JA p. 66) 

But the court below, by injunction, has effectively prevented 
the printing and distribution by the G.P.O. of a duly filed House 
Document. a Report of the House Committee on Internal Se- 
curity, and, in so doing, has done what it said it would not do— 
limit the use of the Report by Congressmen—by denying them 
access to the Report. 

The court held in effect that a Committee Report to the 
Congress is not immune from judicial scrutiny, and that the 
courts have the power to enjoin the printing of such reports at 
public expense (except in the Congressional Record) if the 
Court finds that the report “has an impact upon the right of 
free speech and assembly” (JA p. 64) and if the Court further 
finds it is lacking in legislative purpose. 

We submit, however, that the Court erred in so finding for it 
lacked jurisdiction in this situation even to inquire into the 
question of legitimacy of legislative purpose or, in any event, to 
enjoin printing of a Report of a Committee at all. 


The District Court properly recognized that the language of 
the three-judge district court in Methodist Federation for So- 
cial Action v. Eastland, 141 F. Supp. 729 (D. D.C., 1956), was 
squarely on point in this situation and, if followed, would bar 
any injunction such as was issued. Specifically, Methodist Fed- 
eration held: 


Nothing in the Constitution authorizes anyone to pre- 
vent the President of the United States from publishing 
any statement. This is equally true whether it is defama- 
tory or not, and whether or not it is made after fair 
hearing. Similarly, nothing in the Constitution author- 
izes anyone to prevent the Supreme Court from publish- 
ing any statement. We think it equally clear that noth- 
ing authorizes anyone to prevent Congress from pub- 
lishing any statement. at 731. (Emphasis supplied). 
* * * 


We have no more authority to prevent Congress or any 
Committee or public officer acting in the express direc- 


15 


tion of Congress, from publishing a document than to 
prevent them from publishing the Congressional Rec- 
ord. at 732. 


We submit that the District Court erred when it concluded 
that Powell v. McCormack, 395 U.S. 486 (1969) had, in effect, 
overruled Methodist Federation insofar as the court there “read 
the Speech or Debate clause or the separation of powers doc- 
trine to afford complete protection to anyone other than Con- 
gressmen.” (JA p. 67.) 

But even assuming the court was correct, its distinction by- 
passes the initial question of whether a Committee Report itself 
is immunized from judicial inquiry under the Speech and De- 
bate Clause, and we think the cases clearly hold that it is. 

In Kilbourn v. Thompson, 103 U.S. 168 (1880), the Supreme 
Court held: 


* * * it would be a narrow view of the Constitutional 
provision [Speech and Debate Clause] to limit it to 
words spoken in debate. The reason of the rule is as 
forcible in its application to written reports presented 
in that body by its Committees, to Resolutions offered, 


which, though in writing, must be reproduced in speech, 
and to the act of voting, whether it is done vocally or 
by passing between the tellers. In short, to things gen- 
erally done in the House by one of its members in re- 
lation to the business before it. at 204. (Emphasis sup- 
plied). 


This principle was later recognized again by the Supreme 
Court in Barr v. Matteo, 360 U.S. 564, where the Court pointed 
out, at p. 569, that the Constitution conferred an absolute 
privilege to members of both Houses of Congress in respect to 
any speech, debate, oath, report or action done in the session. 

And, most important, the principle was again specifically 
upheld by the Supreme Court in the case most relied on by 
the court below and by plaintiffs. In Powell v. McCormack, 
supra, the Supreme Court re-emphasized its earlier holding in 
Kilbourn with respect to Committee Reports. The Court held: 


it would be a “narrow view” to confine the protection of 
the speech and debate clause to words spoken in debate. 
411-528—70-——_3. 
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Committee Reports, Resolutions, and the act of voting 
are equally covered as the “things generally done in a 
session of the House by one of its members in relation 
to the business before it.” at 502. (Emphasis supplied.) 


For these reasons it is clear that a report of the House falls 
within the Speech and Debate Clause of the Constitution and 
as such it is immune from any judicial inquiry into the contents 


thereof. 
SEPARATION OF POWERS 


It is also clear that the Report involved is protected by the 
doctrine of Separation of Powers from judicial interference and, 
thus, the court below lacked jurisdiction to enjoin its printing, 
publication or distribution. 

In Hearst v. Black, 66 App. D.C. 313, 87 F.2d 68 (1936), 
(recently cited by this Court with approval in United States 
Servicemen’s Fund vy. Eastland, No. 24.279. in a stay order 
entered on June 4, 1970). this Court held: 


* * * the universal rule so far as we know it. is that 
the legislative discretion in discharge of its constitu- 
tional functions, whether rightfully or wrongfully exer- 
cised, is not a subject for judicial interference. The 
Constitution has lodged the legislative power in the 
Congress. If a Court can say to the Congress that it 
could use or could not use information in its possession, 
the independence of the legislature would be destroyed 
and the constitutional separation of the powers of gov- 
ernment invaded. Nothing is better settled than that 
each of the three great departments of government shall 
be independent and not subject to the control directly 
or indirectly by either of the others. “This separation 
and the consequent exclusive character of the powers 
conferred upon each of the three departments is basic 
and vital—not merely a matter of governmental mech- 
anism.” at 71-72 (Emphasis supplied.) 


In the instant case the House Committee has conducted an 
investigation and an important distinction should be noted 
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at this point with respect to that investigation. All of the infor- 
mation gathered was taken from public source material (i.e., 
newspapers, and magazines, ete.) or from voluntary responses 
to a letter of inquiry sent out by the Committee. At no time 
was the Committee’s power of compulsory process employed. 
This is of importance in this case for as the Supreme Court, 
in Watkins v. United States, 354 U.S. 178 (1957), held: 


[T]he legislature is free to determine the kind of data 
which should be collected. It is only those investigations 
that are conducted by the use of compulsory process 
that give rise to the need to protect the rights of the 
individuals against illegal encroachment. at 215 
(Emphasis supplied.) 


Thus it is clear that judicial review of Congressional investi- 
gations is proper only in certain limited circumstances such as 
when the power of compulsory process is employed by the 
Congress which in turn gives rise to a contempt of Congress 
case. 

This Court in Pauling v. Eastland, 109 U.S. App. D.C. 342, 


288 F. 2d 126 (D.C. Cir. 1960), recognized this principle when 
it held that it was powerless to act in the absence of an “in- 
cidence of judicial power.” In this regard the Court stated: 


The Courts have no power of interference unless and 
until some event such as an arrest, indictment or con- 
viction, brings an actual controversy into the sphere 
of judicial authority. The courts cannot interfere 
merely upon the petition of a person potentially liable 
to some event. at 129. 


Continuing, this Court stated: 


A declaratory judgment would be as effective an im- 
pingment upon an interference with legislative pro- 
ceedings as a flat injunction would be. Thus I think that 
a declaratory judgment respecting the validity of con- 
templated Congressional action would violate the doc- 
trine of separation of powers and would be an illegal 
impingement by the judicial branch upon the duties 
of the legislative branch. at 130. 
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(It also follows that if a court cannot interfere with an in- 
vestigation it cannot interfere with the publishing of a report 
of that investigation. ) 

See also McGrain v. Daugherty, 273 U.S. 185, 160-182 
(1927): Humphrey’s Executor v. United States, 295 U.S. 602, 
629-630 (1935); Coleman v. Miller, 307 U.S. 483, 454-455 
(1939); Barenblatt v. United States, 360 U.S. 109, 132-133 
(1959) ; Hutcheson v. United States, 369 U.S. 599, 622 (1962) ; 
and Yellin v. United States, 374 U.S. 109 (1963). 

Although the District Court scrupulously avoided enjoin- 
ing the members of the House or their staff employees directly, 
the injunction issued is no less a direct interference for it pre- 
vents the use by the House of its normal processes in having 
a Committee Report—now a Report of the House—printed 
pursuant to the provisions of Title 44 of the United States 
Code, and thereby making it available in the normal manner 
for distribution to other members of Congress and to the public 
as well. 

It is small solace to the House to say that a Committee can 
file whatever Reports it wishes, and its members can say what- 
ever they wish, but then hold that a court (absent a con- 
troversy involving compulsory process as in Watkins and 
Barenblatt, supra,) has jurisdiction to review such Reports 
to ascertain whether they are accompanied by a valid legis- 
lative purpose, and to enjoin printing by the Public Printer 
if the court disagrees with the Committee. 

We submit that the courts totally lack jurisdiction to sit as 
a “Council of Revision”, National Student Association v. Her- 
shey, —— U.S. App. D.C. , 412 F. 2d 1103, 1114 (1969), 
of the internal legislative processes of Congress. Nor is the 
court empowered to act as a censor of what a Committee of 
Congress chooses to report to the whole House and its con- 
stituency. Furthermore, the courts may not act either as the 
supervisor, or as the conscience of the Congress. If a Commit- 
tee of Congress exceeds what the courts consider to be the 
bounds of propriety, that is a matter for the Congress to deal 
with and, ultimately, for the electorate to pass on, not the 
judiciary. See Barenblatt v. United States, supra, 360 U.S. at 
132-133. 
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Certainly the Powell case, supra, does not stand for the 
proposition that all activities of Congress previously regarded 
as immune from review may now be reviewed provided the 
“remedy” is directed to a ministerial officer or an employee of 
Congress rather than against Congressmen directly. 

Instead, Powell supports only the proposition that it is proper 
for the judiciary to review the constitutionality of legislative 
decisions commanding House employees to act only in certain 
circumstances. There, the Court held: 


That House employees are acting pursuant to express 
orders of the House does not bar judicial review of the 
constitutionality of the underlying legislative decision. 
Kilbourn decisively settles this question, since the 
Sergeant-at-Arms was held liable for false imprison- 
ment even though he did nothing more than execute 
the House resolution that Kilbourn be arrested and 
imprisoned.‘ (Emphasis supplied). 395 U.S. at 504-505. 


* * * 


“The Court in Kilbourn quoted extensively from Stockdale v. 

Hansard, 9 AD. & FE. 1, 114, 112 Eng. Rep. 1112. 1156 (Q. B. 1839). 

to refute the assertion that House agents were immune because 

they were executing orders of the House: “[I]f the Speaker, by 

authority of the House, order an illegal Act, though that authority 

shall exempt him from question, his order shall no more justify 

the person who executed it than King Charles’s warrant for levying 

ship-money could justify his revenue officer.” * * * (Emphasis 
supplied). 

At first it would appear the Court below properly concluded 

it had jurisdiction to review the underlying legislative decision 

in the instant case based on the language above from Powell. 

We submit that such a conclusion is wrong. First, in Kilbourn 

the legislative decision which was involved commanded the 

Sergeant-at-Arms to commit an act which was illegal in and 

of itself and of which he was later held personally liable— 

false imprisonment. Second, the legislative decisions involved 

in Powell were held to be improper since the House had no 

power to exclude a member who met the Constitution’s mem- 

bership requirements. Unlike those cases, the House in the 

instant case has neither ordered an illegal act be done nor ex- 

ceeded its powers. Instead, the underlying legislative decision 


in this case was a decision by the House to do no more than to 
speak. In so doing. the House commanded one of its employees, 
the Public Printer, to print a House Report which, analagous 
to a court’s printed decision, is one way that body can speak. 
It follows from the Supreme Court’s decision in Kilbourn and 
Powell that judicial interference with legislative decisions can 
only be founded upon a determination that the House has acted 
illegally or that it has ordered one of its employees to act il- 
legally. We submit that the House, in this case, has done 
neither. Instead, it has only attempted to do what plaintiffs 
have done, to speak. The very nature of the Congressional 
activity involved herein is such that any attempt on the part 
of the Judiciary to interfere would be tantamount to censor- 
ship. 

Carried to its logical extension, the decision below would 
support a decision that if the public printer can be enjoined 
from printing a Committee Report, he could seemingly, by 
similar rationale, be prohibited from printing copies of pro- 
posed Bills or Resolutions if they were challenged as patently 
unconstitutional on their face. Finally, to say that a Report 
can be filed but not printed is not unlike saying that a Con- 
gressman can make any speech he likes, but his secretary could 
be enjoined from typing it up for him to distribute. If there is 
a difference. we fail to see it. For these reasons the Court below 
lacked jurisdiction and erred in denying defendants’ Motion to 
Dismiss. 


II 
Legislative purpose 


Although our position is that Courts in the setting of this 
case, lack jurisdiction to inquire into the “validity of legislative 
purpose” behind a Committee Report of the House of Repre- 
sentatives, we contend, in the alternative, that it is clear that 
the record here before the Court demonstrates a valid legisla- 
tive purpose. As more fully appears in the affidavit of the 
defendant Sanders, filed as Defendants’ Exhibit A in support 
of defendants’ Motion to Dismiss (JA p. 32) with the Court 
below, the House Committee on Internal Security isa standing 
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Committee of the United States House of Representatives 
pursuant to the Constitution of the United States. 

Part XI(b) of the House Rules provides, in part, that the 
Committee on Internal Security is authorized to make investi- 
gations of (1) the extent, character, objectives and activities 
within the United States of organizations, their members, 
agents, and affiliates. which seek to overthrow or alter or assist 
in the overthrow or alteration of the form of the government 
of the United States by force, violence, treachery. or espionage, 
sabotage, insurrection or any unlawful means ... and (3) 
all other questions relating to the foregoing that would aid 
the Congress or any Cominiltee of the House in any necessary 
or remedial legislation.* 

It is clear from the language of Rule XI that the Committee 
is charged with the duty to aid the entire Congress or any 
Committee of the House in any necessary remedial legislation 
and need not restrict its investigations only to those inquiries 
which would support legislation proposed by the Internal Se- 
curity Committee. 

More importantly, Rule XI commands that “the Committee 
on Internal Security shall report to the House . . . the results 
of any such investigations together with such recommenda- 
tions as it deems advisable.”’ (Emphasis supplied.) Rule XI, 
then, is clear as to the proposition that the Committee Report 
need not make or contain recommendations and it need not 
be restricted only to legislation which it would recommend. 
Rather, the Report which must be submitted to Congress for 
the use of the Congress or the House of Representatives must 
be of such a nature as would aid in the enactment of any 
possible remedial legislation. 

It cannot be denied that any organization cannot long re- 
main viable in the absence of adequate funding. Clearly, if 
the Committee were to discharge its duties as set forth in 
Rule XI, one phase of its investigations could include an in- 
quiry into the financing scheme behind those types of organi- 
zations characterized by Rule XI. 


8 For some examples of recent expressions of Congressional concern about 
campus-related disorders, see H.R. 10074, 10544, 10672, 10856, 10911, 10970 
and 11802, copies of which were filed with the court below. 
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On February 20, 1969, the Chairman of the Internal Secu- 
rity Committee proposed a study be made which would include 
the sources of financing of such organizations. (JA p. 36) The 
Chairman’s proposal was adopted by the Committee on that 
same date. 

Pursuant then to the dual authority conferred by Rule XI 
and the Committee’s Resolution of February 20, 1969, the 
Chairman directed a staff study be made with respect to pos- 
sible financing of revolutionary violence and activities through 
honororia paid for speaking engagements on college and uni- 
versity campuses. The results‘ were indicated to the Com- 
mittee by the Chairman in a memorandum dated May 14, 197 
in which the Chairman proposed and the Committee authorized 
an inquiry of a sample selection of colleges and universities, 
requesting their voluntary disclosure as to the amount of hon- 
oraria paid to all guest speakers (other than academicians and 
lecturers) together with any group identification or sponsor- 
ship of the speaker, the manner of payment, to whom paid, 
and the source of the funds, if known. Pursuant to the proposal 
adopted by the Committee, sample colleges and universities 


were duly surveyed, following which the results of the survey 
were presented to the Committee. By resolution of October 7, 


“The Foreword to the Committee Report indicated that the Committee 
had received information that groups, such as the Black Panther Party 
may have relied on, as a source of financing, honorariums paid to speakers 
by schools, colleges and universities, In relating this information, the Chair- 
man also stated : 

“Early this year, I became concerned—as did many of my colleagues— 
with frequent news accounts of inflammatory speeches which were 
being made to large audiences on college and university campuses by 
the radical rhetoricians of the New Left promoting violence and en- 
couraging the destruction of our system of government. At times, refer- 
ence was made in these reports to the fact that the speakers who 
preached such a message of hate for America and its institutions often 
received fairly substantial appearance fees, 

A question which persistently confronts our committee is the one 
of how and where revolutionary movements in the United States obtain 
the financing for their activities * * * 

* * * 

Though the extent of honorariums paid to college and university 
speakers is not always reported in the newspapers, the limited informa: 
tion that is available suggests to me that honorariums may well be of 
significance in funding the activities of revolutionary groups * * *” 


1970, the Committee determined to report the results thereof 
to the House pursuant to its duties set forth in Rule XI 
previously. 

That Report was filed with the House by the Committee on 
October 14, 1970 and is now designated House Report Num- 
ber 91-1607. The Report has been referred to and received 
by the House for printing and distribution. 

The legislative purpose behind the Report is clear. House 
Report No. 91-1607 is the result of a study undertaken by the 
Committee pursuant to the responsibilities imposed upon the 
Committee to make inquiry into those organizations which, 
by their activities, would effect changes in our government 
or the administration of our government by other than con- 
stitutional processes. It represents an indicia of the fact that 
organizations such as the Communist Party, the Black Pan- 
thers, and the Students for a Democratic Society, to name 
just a few, might be financed with honoraria paid to their 
speakers by colleges and universities. 

This inquiry into the possible means of financing of these 
organizations was obviously only a small part of the Com- 
mittee’s continuing investigation into the intent, character, 
and objectives of such organizations. The Committee was not 
required to and for that matter, did not attempt to conclude 
whether or not the funds paid did, in fact, inure to the bene- 
fit of the listed organizations at this time. To enjoin the pub- 
lication of the Committee’s Report for failure to make such 
determination or for failure to recommend legislation as a re- 
sult thereof would be in contravention of the powers and duties 
of the Committee as set forth in Rule XI previously, as well 
as an interference with the power of Congress to investigate. 

In Barenblatt v. United States, 360 U.S. 109, at 127-128, the 
Supreme Court noted: 

That Congress has wide power to legislate in the field 
of [revolutionary] activity in this Country, and to con- 
duct appropriate investigations in aid thereof is hardly 
debatable. 

* * * Tn the last analysis this power rests on the right 
of self-preservation, the “ultimate value of any so- 
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ciety,” Dennis v. United States, 341 U.S. 494, 509. (We 
have substituted the word, “revolutionary” for the word 
“Communist” in the original.) 


The court below rejected the contention of counsel that the 
Report could have been intended to stimulate legislation con- 
cerning the financing of “subversive” organizations, since “the 
Committee made no attempt to ascertain whether any hono- 
raria were being channeled to such organizations, and acknowl- 
edged that no further inquiry into the matters covered by the 
Report was contemplated.” (JA p. 70) But the Committee did 
conclude at p. 12 of the Report: 


If, in a sampling of 314% of the institutions of 
higher education, funds in this volume are derived by 
such persons, the people of the United States have 
a right to conclude that the campus-speaking circuit 
is certainly the source of significant financing for the 
promoters of disorderly and revolutionary activity 
among students. Speaking appearances are not only 
revenue-producing, but afford a forum where the radi- 
calization process may be continually expanded. 


And such conclusion must be viewed in light of the Com- 
mittee’s continuing investigations into the nature and extent 
of certain organizations which fall within the ambit of the Com- 
mittee’s authorizing Resolution. See, for example, the Com- 
mittee’s Hearings into activities of Students for 2 Democratic 
Society, and the Black Panther Party, copies of which were 
furnished to the court below and lodged with the Clerk. The 
Bills filed with the court below further illustrate the concern 
of the Congress to consider legislation, or the need therefor, on 
questions relating to campus violence and the activities of or- 
ganizations in the United States which engage in violent activ- 
ity or advocate overthrow of government. 

For these reasons, it is clear that the inquiry was germane to 
the investigative responsibility of the Committee, as mandated 
by the House in Rule XI, and the results of that investigation 
were properly reported to the House as required. For these 
same reasons, defendants are of the position that the court be- 
low erred in finding that these matters are not “amenable to 
constitutional legislative action.” (JA p. 71) 
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III 
Motives 


In its memorandum opinion accompanying its Order, the 
court below noted what it called “the increasing tendency of 
the legislative branch to investigate for exposure’s sake”. (JA 
p. 71) Apparently, for this reason, the court found that since no 
proposed or contemplated legislation was mentioned in the 
Report, that since the listing of the names of the speakers could 
have no possible relevance to an inquiry concerning financing, 
and that since the Report contained language which appeared 
to the court to be an appeal to college administrators and not to 
members of Congress, the inescapable conclusion was that the 
Report neither serves nor was intended to serve any purpose 
but one—to inhibit further speech on college campuses by the 
listed individuals, Defendants respectfully urge the court was 
wrong on all counts. 

First, there is no requirement that this Committee Report 
mention proposed or contemplated legislation. On the contrary, 
House Rule XI set forth previously provides that the Commit- 
tee Report may include such recommendations as the Com- 
mittee deems advisable. All too often appropriate legislation 
cannot be drafted or proposed until such time as the results 
of the Committee investigation are made available to members 
of Congress. To require the House of Representatives in every 
case to propose specific legislation and then conduct hearings 
as to what legislation should be proposed can only be to require 
them to act backwards in certain circumstances. The very pur- 
pose of Congressional investigations of this type is to determine 
the nature and the extent of a fact situation which may require 
legislation in the first instance, and not necessarily to support 
or to oppose specific proposed legislation. 

Second, the listing of the names of the speakers was relevant 
to the inquiry concerning financing. For example, one of the or- 
ganizations listed was the Students for a Democratic Society. 
To report that a total of fourteen, unnamed speakers previously 
identified in public source material as having been associated 
with the SDS received a total amount of $17,798.95, without 
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identifying the speakers could raise serious doubts in the mind 
of the reader as to the validity of the Report. By setting forth 
the names of the individuals, the dates on which they spoke, 
and the amount of moncy received by each, the Report dispels 
any such doubt and renders credence to the validity of the in- 
formation contained therein. Whether or not funds paid to the 
speakers listed therein, inured to the benefit of the SDS and 
what should or can be done about it remains yet to be deter- 
mined, but there is, at least, indisputable evidence that some 
of the officers of SDS are receiving such funds. 

Third, the alleged sole purpose of the Report, the “appeal to 
college administrators”, was not, in fact, an underlying purpose 
for the Report. However, even assuming arguendo that the 
court’s suspicions were correct and that a motive of the Com- 
mittee was, as the court held, to influence campus administra- 
tors. the court cannot restrain the publication of the Report. 

In Watkins v. United States, 354 U.S. 178 (1957), the Su- 
preme Court, in the context of a contem pt of Congress case, was 
asked to consider the motives behind an investigation. There, 
petitioner contended that the Sub-committee involved was en- 
gaging in a program of exposure for the sake of exposure. He 
alleged that the sole purpose of the inquiry was to bring down 
upon himself and others the “violence of public reaction” be- 
cause of past beliefs, expression, and association. In its decision 
the Supreme Court held that its task was not to test the motives 
of the Committee members for— 


their motives alone would not vitiate an investigation 
which had been instituted by the House of Congress if 
that assembly’s legislative purpose is being served. 


In other words, the motive for Congressional activity is of no 
concern to the courts if a legislative purpose is being served. As 
was demonstrated previously, there is ample evidence of a leg- 
islative purpose behind this Report. 

In United States v. Orman, 207 F. 2d 148 (3rd Cir. 1953), 
plaintiff, during his appearance before a Sub-Committee, asked 
that certain information he was about to give be kept private 
and not made public, since it was information which he felt 
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would not aid the Committee in its legislative purpose. In re- 
sponse, the Court held “this is a matter for legislative rather 
than judicial control”. at 159. 

Exposure for the sake of exposure was also a question in 
United States v. Tobin, 195 F. Supp. 588 (D. D.C. 1961). 
There, plaintiff alleged that the purpose of the House Sub-com- 
mittee investigation was not as they stated but was, among 
other things, to expose for the sake of exposure. In response to 
this allegation, the Court held that it could not search for the 
real purpose of the legislative investigation by searching for 
the motives of the individual legislators, citing Watkins and 
Barenblatt, both supra. Instead— 


only when it cannot be established “the primary pur- 
poses of the inquiry were in the aid of legislative proc- 
esses” can a Court conclude that the inquiry was 
improper, at 608.* 


For these reasons, defendants contend that the Court below 
erred both in finding a lack of legislative purpose and that the 
sole purpose of the Report was an attempt to influence col- 


lege administrators in making decisions as to who would speak 
on campus. Defendants also contend that even were the latter 
a motive behind the Report, such a motive cannot vitiate the 
validity of either the investigation or the order to publish the 
results of the investigation thereof. 


IV 
First amendment rights 


Plaintiffs contended below that if the Report is printed and 
made public it will infringe upon their First Amendment 
rights. They also contended the Report is nothing more than 
a “blacklist” labeling plaintiffs as “radical revolutionaries” and 
as members of groups described, among other things, as “Com- 
munist,” “radical revolutionaries” or “extremists.” They also 


*Even were the purpose not clear, see, Walters y. City of St. Louis, 347 
U.S. 231 (1953), at 238, holding that when the question of the validity of a 
legislative action is brought before a court “* * * every presumption in its 
favor is indulged, and only clear and demonstrated usurption of power will 
authorize judicial interference with legislative action.” 
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alleged that the Report will have a chilling effect on future 
campus activity by plaintiffs as well as having other unnamed 
adverse consequences. Plaintiffs are wrong on all counts. 

First, plaintiffs were not labeled as “radical revolutionaries.” 
As the Committee on page 5 of the Report clearly points out, 
the Report did not endeavor to ascertain whether the individ- 
uals were speaking on behalf of the organizations listed. Fur- 
ther, the Committee did not describe plaintiffs as radical rev- 
olutionaries or members of the groups described but, instead, 
the Committee simply recounted the fact that the individuals 
named in the Report had, in the past, been publicly identified 
with the organizations by the news media. Unlike plaintiffs’ 
contention, the Committee, in its Report, reached no conclu- 
sion regarding the political characterization of the plaintiffs 
but, rather, it simply recounted in substance facts set forth in 
other documents readily available to the public. 

Second. while plaintiffs allege a chilling effect on their First 
Amendment rights, the Congressional prerogative of having 
a Report disseminated to members stands frozen for all prac- 
tical purposes. And yet, the Committee by its Revort has in 
no way chilled plaintiffs’ rights by halting them from speaking 
on campuses. The Committee has no such power over colleges 
or campuses to accomplish the desire implied by plaintiffs nor 
have plaintiffs demonstrated that it does. Instead. the only 
First Amendment rights presently threatened are those of the 
members of the Committee, and the House for that matter, 
who seek to express in the normal fashion the information con- 
tained in the Committee Report. 

A major purpose of the First Amendment is to protect the 
free discussion of government affairs including all matters re- 
lating to political processes. Mills v. Alabama, 384 US. 214 
(1966). The constitutional protections for free speech and press 
were fashioned to assure unfettered interchange of ideas. New 
York Times v. Sullivan, 376 U.S. 254 (1969). Here, a Commit- 
tee of the House of Representatives has filed a Report with 
the House. Plaintiffs object to the alleged purpose for the Re- 
port, and the District Court, in its memorandum opinion has 
in effect held that the House Committee, its members, and the 
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House itself have more limited First Amendment Rights, than 
do plaintiffs. 

Implicit throughout its ruling, the court below set forth a 
new limitation on First Amendment Rights insofar as the 
House is concerned. The Court has required the Congress to 
prove the legislative purpose for a document Uefore it could 
be printed. This, then, is an affirmative burden on the Congress 
which it must meet before it can speak through a printed Re- 
port of one of its Committees, if this decision stands. 

To say, in effect, that Congress may not speak unless it 
proves a proper legislative purpose for the speech is to deny 
that Branch and its members the full sweep of First Amend- 
ment Rights herein claimed by plaintiffs. So broad is the First 
Amendment that in the past it has been held that even falsity 
of the speech cannot provide a proper basis for enjoining the 
speech. Bond v. Floyd, 385 U.S. 116 (1966). Nor is proof of ill 
will, evil motive, or intention to injure a sufficient basis to 
justify interference with speech, Rosenblatt v. Baer, 383 US. 
75 (1966). And, the First Amendment allows speech which 
includes vehement, caustic, and unpleasantly sharp attacks. 
Linn v. Plant Guard Workers, 383 U.S. 53 (1966). Even when 
there is unpleasant exposure involved, the speech must be 
allowed, for the risk of exposure is an essential incident of life in 
a society which places a primary value on freedom of speech 
and of press. 7’ime, Inc. v. Hill, 385 U.S. 374. In this case, we 
have none of these factors. Instead, we have a Report, the 
truthfullness of which is unchallenged, of facts already exposed 
to the public.® And yet, before the Committee can speak these 
truths through a printed Report in the normal fashion even 
to the 435 Members of the House of Representatives much 
less the public, it must prove that its purposes are valid. Such 
a requirement is patently unconstitutional, in our judgment. 


*¥For a recent example of a news report containing similar information, 
see “Thurmond Heckled,” The Washington Post, November 13, 1970, p. AS, 
in which the name of the speaker, campus, sponsoring group and fee paid 
for the speech was made public. 
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V. 
Lack of irreparable injury 


As indicated earlier. the complaint herein first sought an 
order enjoining all of the named defendants from filing, print- 
ing, publishing or disseminating what is now House Report 
No. 91-1607 and from disclosing any material or information 
contained in it. The Court below granted plaintiffs partial relief 
in that it permanently enjoined the Public Printer from print- 
ing and the Superintendent of Documents from distributing 
the Report. 

Significantly, the Court did not enjoin the filing of the Re- 
port—which was duly filed on October 14, 1970; nor did it 
enjoin the release of its contents which were subsequently ob- 
tained by the new media and made public by at least one news- 
paper of national significance.’ Nor did the Court enjoin the 
printing, publication and dissemination of the Report as part 
of the Congressional Record * or its printing, publication and 
dissemination by anyone other than the Public Printer and 
the Superintendent of Documents.® 

While it is true that the Court below concluded that the 
publication of the Report “will inhibit free speech and assem- 
bly,” it would appear that to a controlling degree the District 
Court granted injunctive relief, not to protect the plaintiffs 
from threatened disclosure of the contents of the Report, but 
to proscribe Congressional action considered by the Court to 
be “devoid of legislative purpose” (JA p. 71). But, the law is 
clear that 

Suitors may not resort to a court of equity to restrain 


a threatened act merely because it is illegal or transcends 
Constitutional powers. They must show that the act 


* Following the filing of the Report with the whole House on October 14, 
1970, the names of the persons mentioned in the Report were extensively 
reported in the public press. See, for example, the New York Times of > 
October 15, 1970 (Page C 23). 

“Committee Reports are not printed in the Congressional Record. 

* Title 44 U.S.C. Section 501 provides that House Reports must be printed 
by the Public Printer. 
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complained of will inflict upon them some irreparable 
injury. United Gas Co. v. R.R. Com., 278 US. 300, 310 
(1929). 


As this Court stated in Reed Enterprises v. Cocoran, 122 U.S. 
App. D.C. 387, 354 F. 2d 519, 522 (1965), citing Beacon The- 
atres v. Westover, 359 U.S. 500, 506-507 (1959): 


The traditional basis for injunctive relief is, of course, 
irreparable harm and inadequacy of legal remedies. 


Thus for the injunctive process to issue, an irreparable in- 
jury is essential. See, e.g., Dallas v. Atlantic Refining Co., 189 
F. Supp. 815, 817 (D. Del., 1960). Indeed, to obtain injunctive 
relief a plaintiff must demonstrate that there is “a clear and 
present need for it.” See, e.g., Standard Brands, Inc. v. Zumpe, 
246 F. Supp. 254, 267 (E.D. La., 1967). The use of injunctive 
relief must be limited— 


* * * to situations where it is necessary to prevent 
immediate and irreparable injury. The dramatic and 
drastic power of injunctive force may be unleashed only 
against conditions generating a presently existing actual 
threat; * * * Holiday Inns of America, Inc. v.B & B 
Corp., 409 F. 2d 614, 618 (8rd Cir., 1969). 


The plaintiffs, of course, cannot demonstrate a “clear present 
need” for injunctive relief. The Report, as House Report No. 
91-1607, now bears the prestigious imprimateur of an official 
document of the United States House of Representatives 
and its contents, including the list are in the public do- 
main. Indeed the only limitation imposed by the Court below 
is that it cannot be printed and distributed as a separate House 
Document by the Government Printing Office “at government 
expense.” (JA p. 73). 

We assume that the limited prohibition against publication 
as a separate House Document at government expense is in- 
tended to protect plaintiffs’ “free speech and assembly,” but 
plaintiffs have not demonstrated their present need for such 
protection. As this Court stated in National Student Associa- 
tion v. Hershey, —— U.S. App. D.C. —, 412 F. 2d 1108, 1115 
(1969), considerations of “chilling effect” on protected 
expression 


* * * become relevant, of course, only if the plaintiffs 
plausibly allege that they are in fact vulnerable to the 
alleged chilling effect. 


If there were any “chilling effect” on plaintiffs connected with 
the Report, which we doubt,’ the chill became effective with 
the filing of the Report as an official House Document. Cer- 
tainly an order enjoining further printing and distribution of 
the Report at government expense in one form (as a separate 
report printed and distributed by the Government Printing 
Office) and not in another (as part of the Congressional Record 
printed by the Government Printing Office) does not materially 
lessen the chill, if chill there be. If plaintiffs will be denied a 
forum at colleges and universities by reason of the issuance of 
the Report. which is conjectural at best, that result has already 
obtained by reason of the Report's issuance. There is nothing 
that the Court can do effectively to prevent the alleged result. 
We recognize, of course, that the Court below felt that it 
lacked jurisdictional authority to grant the whole measure of 
relief sought by plaintiffs and undertook to grant them the 
greatest measure of relief within its understanding of its au- 
thority. But since this limited relief is inconsequential in the 
context of the substantive relief sought by the Complaint, and 
ineffectual in that context as well, a permanent injunction in 
any form should not have been entered. See Time, Inc. v. 
T.I.M.E. Inc., 123 F. Supp. 446, 457 (S.D. Calif. 1954). As this 
Court stated in Reiter v. Universal Marion Corporation, 107 
U.S. App. D.C. 6, 273 F.2d 820, $24 (1960) : 
It is clear that a request for injunction becomes moot 
where circumstances so change that no remedy can be 
granted affecting the substantial rights of the parties. 


And while this Court in the same ease also stated, ibid: 


True, where the precise remedy requested cannot be 
granted because circumstances have changed, incidental 
relief may still be afforded if the allegations warranting 


*The obvious lack of “plausible vulnerability” is apparent from the 
observation in the October 26, 1970 issue of Time Magazine (page 28) : 
One of the more intriguing facts in the Report was that the speakers 
had earned a total of $108,000 so far in campus lecture fees, showing 
that radicalism can be profitable. In fact, the black-listing probably 
made them still more desirable as campus speakers. 
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such relief have been sustained by proof on a final 
hearing. (Emphasis added.) 


No “incidental relief” (in the form of a permanent injunction 
against the Public Printer and the Superintendent of Docu- 
ments) should have been granted here because plaintiffs have 
not proved that they are in need of such relief to protect their 
substantial rights. Indeed, we believe that such “need” is in- 
capable of proof because, when the Court denied plaintiffs the 
relief sought by the complaint, there was nothing further of 
substance remaining to protect. Under these circumstances the 
need for injunctive relief is truly moot and this Court should 
set aside the permanent injunction under the general equity 
principle that an injunction will not issue when it will afford 
little or no benefit to one of the parties and cause substantial 
harm to the other. See Leonardo v. Leonardo, 79 U.S. App. D.C. 
258, 145 F.2d 849, 851 (1945). 

The injury to the defendants is, of course, the injury to the 
legislative process occasioned by the permanent injunction 
against two legislative employees, the Public Printer and the 
Superintendent of Documents, who are under a statutory duty 
(44 U.S.C. 501) to print and distribute the Report in the manner 
required by the Congress. The fundamental harm is to the leg- 
islative process itself, for the permanent injunction forbids 
Congress from proceeding with its business in its customary 
fashion. The general public is also injured because the perma- 
nent injunction denied to the People their right to be apprised, 
in the normal fashion, of the doings of Congress. These are 
overriding considerations of the public interest which are of 
paramount importance. Equity must always protect the public 
interest, see Walling v. Brooklyn Braid Co., 152 F.2d 938, 940 
(2nd Cir., 1946), and will not issue an injunction when the 
injury complained of is slight compared to the inconvenience 
which results to the public from granting the injunction. See 
Gossard Breeding Estates v. Texas Co., 76 F. Supp. 20, 22 (D. 
Colo., 1948). 

The permanent injunction should also be set aside as an un- 
warranted prior restraint on free expression. As this Court 
stated in Liberty Lobby, Inc. v. Pearson, 129 U.S. App. D.C. 74, 
390 F. 2d 489, 490-491 (1968) : 
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The First Amendment, of course, protects the free ex- 
pression and exchange of ideas regardless of their merit 
because this is considered imperative to open and “robust 
debate” on matters of public interest [fn. 3 omitted]. 
Any claim which seeks prior restraint on publication 
bears a heavy burden. The validity of any such claim 
depends on a balance of the interests sought to be pro- 
tected by the limitation against the injury to free ut- 
terances [fn. 4 omitted]. 


While the right of expression and publication is not 
absolute, the balance is always weighed in favor of free 
expression [fn. 5 omitted] and tolerance for error is 
afforded; some utterances are protected not because of 
their merit or truth but because a free, open society 
elects to take calculated risks to keep expression unin- 
hibited [fn. 6 omitted]. 


So here, if there be any risk of harm to plaintiffs which would 
flow from the additional printing and distribution of the Re- 
port by the Government Printing Office as a separate document. 
which we doubt, the risk should be taken to keep free expres- 
sion uninhibited. The Court below correctly observed that the 
right of free speech must be jealously safeguarded to the end 
that the interchange of ideas and discussion shall fashion the 
future of this democracy. We believe that the proper applica- 
tion of this rule is to allow the full and free dissemination of 
House Report No. 91-1607, to the end that the marketplace 
of ideas will not be a one-way street. We do not believe that 
First Amendment values will be furthered by judicial suppres- 
sion of the dissemination of information which is not even 
alleged to be inaccurate. 

The Report. of course, is not libelous, and it is not even 
claimed to be so; but even such a consideration would not war- 
rant injunctive relief. As the Court stated in Konigsberg v. 
Time, Inc., 288 F. Supp. 989 (D. D.C., 1968) : 


A court of equity will not, except in special circum- 
stances, issue an injunctive order restraining libel or 
slander or otherwise restricting free speech. 
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In that case, Life magazine published an article entitled: 
“The Mob: The Congressmen and the Hoodlum.” The Court 
denied plaintiff’s request for an injunction and stated “to en- 
join any publication no matter how libelous. would be repug- 
nant to the First Amendment to the Constitution.” And, in 
Alberti v. Cruise, 383 F. 2d 268 (4th Cir., 1967), the court 
refused to issue an injunction even in the face of tortious con- 
duct, such as defamation or harassment. Even where property 
rights are involved, courts generally will not issue an injunc- 
tive order restricting the fragile right of free speech. Birn- 
baum v. Wilcox-Gay Corp., 17 F.R.D, 133 (N.D. IIL, 1953). 
Injunctive relief will be granted only where extraordinary and 
unusual conditions have been found to exist. Rampton v. Foz, 
235 F. 2d 883 (10th Cir., 1956). The reason for such decisions 
is that there is no power, the exercise of which is more delicate, 
more dangerous in a doubtful case, and which requires greater 
caution, deliberation, and sound discretion, than the issuing 
of an injunction. Time, Inc. v. T.I.M.E., Inc., 123 F. Supp 446, 
457 (S.D. Calif., 1954). 

Courts have also held that an injunction will never issue to 
restrain an act which does not give rise to a cause of action. 
United States v. Koch Bros. Bag Co., 109 F. Supp. 540 (W.D. 
Mo. 1953); Beranek v. Wallace, 25 F. Supp. 841, 844 (N.D. 
Ind. 1939). Nor will injunctions lie to allay a litigant’s fears; 
there must be evidence of a real injury threatening. Humble 
Oil and Refining Co. v. Harag, 262 F. Supp. 39, 44, (E.D. La., 
1966) ; Worthington Pump and Machinery Corp. v. Douds, 97 
F. Supp 656, 551 (S.D. N.Y., 1951) ; and Hersey Creamery Co., 
v. Hershey Chocolate Corporation, 269 F. Supp. 45, 59 (S.D. 
N.Y., 1951). And, an injunction cannot be granted where the 
injury is merely anticipatory. Veatch v. Wagner, 116 F. Supp. 
904, 907 (D. Alaska, 1953). More on point, nothing in the 
Constitution authorizes anyone to prevent the Congress from 
publishing any statement. Methodist Federation for Social Ac- 
tion v. Eastland, supra. 
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CONCLUSION 


For the foregoing reasons, the defendants respectfully submit 
that the order of the district court granting a permanent in- 
junction and declaring the Report unlawful should be set aside, 
and the case remanded with instructions to dismiss the com- 
plaint as to the remaining two defendants. 

Roserr C. Marpian, 
Assistant Attorney General, 
Kevin T. Maroney, 
Deputy Assistant Attorney General, 
BENJAMIN C. FLANNAGAN, 
Attorney, Department of Justice, 
Grorce W. CaLHowun, 
Attorney, Department of Justice, 
Washington, D.C., 20530, 
Attorneys for Defendant-Appellants. 
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Order; c/ser; Affidavit of Lawrence Speiser; 
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October 18 Motion for temporary restraining order heard 
& granted, exhibit +1 impounded per in- 
struction of, Gesell, J. 

October 14 Temporary restraining order security $1.00, 
issued 10:10 a.m., motion for preliminary 
injunction set for October 23, 1970 at 9:30 
a.m., Gesell, J. 


October 14 Transcript of proceedings 10-13-70. (Ida Z. 
Watson, Reporter, Court’s copy). filed 


October 14 Deposit cash $1.00 by pltf., and injunction 
undertaking. (Fiat) Gessel, J. 


October 14 Order substituting A. N. Spencer in his ca- 
pacity as Public Printer of the U.S. in this 
action for James L. Harrison (N), Gesell, J. 


October 20 Transcript of proceedings 10-13-70 pages 1-33; 
Ida Z. Watson, Reporter (Court’s copy). filed 


October 20 Motion of pltfs. for preliminary injunction; 
P&A; exhibits A, B, C & D c/m 10-20-70. 
M.C. filed 


Date 
1970 


October 20 


October 20 


October 20 


October 23 


October 23 


October 28 


Proceedings 


Motion of all defts. except 4 & 5 to dismiss; 
exhibit A & B; PS 10-20-70, M.C. Appear- 
ance of Benjamin C. Flannagan for all defts. 
except 4 & 5. filed 


Memorandum of P&A by defts. in opposition 
to pltfs. motion for preliminary injunction 
and in support of defts. motion to dismiss; 
PS 10-20-70. filed 


Fourteen Congressional documents in connec- 
tion with this case as per counsel for defts. 
filed 


Hearing on preliminary injunction begun and 
concluded. Order extending TRO entered on 
10-14-70, to the close of the Court’s business 
on 10-28-70 and ordering the Clerk of Court 
to make an entry reflecting the agreement of 
the parties through their counsel that this 
cause has been submitted to the Court for 
final deposition on defts. motion to dismiss 
pltfs. complaint for permanent injunction 
and the record. Appearance of Robert D. 
Rosenbaum, John J. Rigby and Jeffrey D. 
Bauman entered for pltf. (10-23-70) (N). 
Gesell, J. 


Motion of pltfs. for order directing certain of 
the defts. to show cause why they should not 
be held in contempt; P&A; exhibits A, B, C 
& D; P/S 10-23-70. M.C. filed 


Motion of pltfs. for extension of TRO; P&A; 
p/s 10-23-70; M.C. 


Memorandum opinion filed. Order permanently 
enjoining Public Printer and Superintendent 
of Documents from printing and/or distribu- 
ting any copy of a report of the House Com- 
mittee on Internal Security captioned 
“Limited Survey of Honoraria Given Guest 
Speakers for Engagements at Colleges and 
Universities”, with provisions; dismissing 
complaint as to all parties except the Public 
Printer and the Superintendent of Docu- 
ments; desolving TRO entered in this case 


Proceedings 


upon service on the Public Printer; declar- 
ing said report of the House Committee for 
Internal Security to be without any proper 
legislative purpose and publication of said 
report at public expenses, except as provided 
in this Order, is illegal. (See order for further 
details.) (N) (10-28-70) Gesell, J. 


October 80 Notice of appeal by defts. from order of 10-28- 
70; copies mailed to Hope Eastman, Robert 
B. Rosenbaum. filed 


October 30 Description of parts of proceedings to be in- 
cluded in Record; c/m 10-80-70. filed 


November 2 Record on appeal delivered to U.S. Court of 
Appeals; U.S. Govt. no charge. (Clerk’s fee 
$1.25). filed 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3028-70 


Nat HentTorr 
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on their own behalf and on behalf of all others 
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Ricuarp H. IcHorp, Cuavpe Pepper, Enwrs W. Epwarps, 
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United States House of Representatives, 
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Rowtanp L. Daruine 
Acting Superintendent of Documents, 
and 
Avotpxus N. Spence 
Public Printer, United States Government Printing Office, 
North Capitol & H Streets, Washington, D.C. 20401 
Defendants. 


COMPLAINT FOR INJUNCTIVE AND 
DECLARATORY RELIEF 


1. This is a class action to enjoin the filing, printing, 
publication, and dissemination. of a report listing persons 
whom the defendants assert are “radical revolutionaries”, 
which publication is for the purpose of deterring colleges 
and universities from permitting such persons to appear 
and speak on their campuses. 


PARTIES 
2. Plaintiffs 


Plaintiffs are citizens of the United States. On informa- 
tion and belief, they have been named in the above-men- 
tioned report and, along with the others in the class, 
labeled as “communists”, “radical revolutionaries”, and 
“radical pied pipers of pernicious propaganda.” 


3. Defendants 


Defendant Richard H. Ichord is Chairman of the Com- 
mittee on Internal Security of the United States House of 
Representatives (hereinafter the Committee). Defendants 
Claude Pepper, Edwin W. Edwards, Richardson Preyer, 
Louis Stokes, John M. Ashbrook, Richard L. Roudebush, 
Albert Watson and William J. Scherle are members of the 
Committee. Defendant Sanders is the Chief Counsel of the 
Committee. Defendants Buckley and Harrison are officials 
of the Government Printing Office and are responsible for 
the printing of official government documents. All defend- 
ants are to be found in the District of Columbia. 


CLASS ACTION 


4. Plaintiffs sue in their own behalf and on behalf of a 
class of persons consisting of those whose names appear 
in the report (hereinafter “blacklist”) which defendants 
are about to publish. Joinder of all members of the class 
is impractical because the members of the class are so 
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numerous and because of the short time available for 
seeking immediate relief. The claims of the named plain- 
tiffs are typical of the class. The relevant questions of 
law and fact are common to all and plaintiffs will fairly 
and adequately represent the interests of the class. The 
defendants have acted on grounds generally applicable 
to the class. An adjudication of the rights of the individ- 
ual representatives would as a practical matter be disposi- 
tive of the interests of all other members of the class and 
would avoid inconsistent or varying adjudications and 
multiple litigation. 


JURISDICTION OF THE COURT 


5. This suit raises questions under the Constitution and 
laws of the United States and the amount in controversy, 
exclusive of interest and costs, exceeds $10,000. Juris- 
diction rests on 28 U. S. C. §§ 1331, 1332, 2201 and 2202 
and on D. C. Code 11-521. 


CAUSE OF ACTION 


6. Plaintiffs are persons of various professions and poli- 
tical beliefs who have spoken at a number of colleges and 
universities, exercising their rights of free speech under 
the First Amendment of the United States Consititution. 


7. On May 18, 1970, defendant Ichord advised the other 
defendant members of the Committee that he planned to 
investigate the honoraria paid to persons “whom we know 
to be associated with revolutionary groups.” 


S. In June, 1970, defendant Ichord wrote to the presi- 
dents of 179 American colleges and universities, requesting 
that they identify such speakers, their sponsors, the 
amount and source of any honorarium. 


9. On information and belief, many colleges and universi- 
ties responded to that request by supplying the Commit- 
tee with the names of such persons. 


10. On information and belief, the Committee has com- 
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piled this information into a blacklist which it plans to 
file on the afternoon of October 14, 1970, as an official 
document of the Committee and which will be printed, pub- 
lished and made available to the publie. 


11. The blacklist identifies all those on it as “members, 
or participants in the activities of communist, communist- 
front, or communist-infiltrated organizations, and/or mili- 
tant, radical or extremist groups, or self-proclaimed revo- 
lntionaries.” 


12. The assertion in the blacklist that all those on it 
fall into such categories is false, and, is in any event an 
unwarranted categorizing of political speech in an attempt 
to inhibit and deter such speech. 


13. The aforesaid project, and the filing and publication 
of the aforesaid blacklist has no legitimate legislative 
purpose, but is being carried out by the defendants with 
the purpose and effect of: (1) deterring colleges and 
universities from permitting plaintiffs to appear on their 
campuses as speakers, on the basis of the false assertion 
that such activities by these colleges and campuses 
finances and thereby promotes “the radical, revolutionary 
movement”; and (2) punishing plaintiffs for their views 
by exposing them to the harrassment normally associated 
with blacklisting. 


14. No adequate remedy at law exists for plaintiffs and 
the class they represent. 


15. Unless relief is granted, plaintiffs will suffer irre- 
parable injury. 


WHEREFORE, the plaintiffs pray for the following 
relief : 


1. That the Court declare that the actions of the de- 
fendant committee members in preparing and seeking to 
publish the aforesaid blacklist are unconstitutional. 


2. That the Court enjoin the defendants from filing, 
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printing, publishing or disseminating the blacklist and 
from disclosing any material or information contained 
in it. 
3. That the Court grant such other relief as it deems 
appropriate. 
Lawrence SPEISER 
1424 16th Street, N.W. Suite 501 
Washington, D. C. 20036 


Hore Eastman 
1424 16th Street, N.W. Suite 501 
Washington, D.C. 20036 
Attorneys for the Plaintiffs 
Of Counsel 
Melvin L. Wulf 
American Civil Liberties Union 
Foundation 
156 Fifth Avenue 
New York, New York 10010 


VERIFICATION OF COMPLAINT 


The undersigned attorney for plaintiff hereby avows 
that he is familiar with the subject of the complaint in 
this action, that he has read the foregoing complaint, 
and that, to the best of his knowledge, the factual allega- 
tions contained therein are true and correct. 


Lawrence Speiser 
[Subseribed and sworn on October 13, 1970] 


MOTION FOR TEMPORARY RESTRAINING ORDER 


Plaintiffs, on their own behalf and on behalf of all 
members of the class, hereby move for a temporary re- 
straining order in the form attached hereto. 

This motion is based on the grounds that immediate 
and irreparable injury, loss and damage will result to 
plaintiffs unless the motion is granted, as more particu- 
larly appears from (1) the complaint herein, (2) the 
affidavit of Lawrence Speiser attached hereto as Exhibit 
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1, and (3) the Memorandum of Points and Authorities 
filed herein. z 
Lawrence Speiser 

Hope Eastman 

Attorneys for Plaintiffs 

Of Counsel 

Melvin L. Wulf 


AFFIDAVIT OF LAWRENCE SPEISER 


I, Lawrence Speiser, being duly sworn, deposes and 
says that: 


1. I am the attorney for the plaintiffs in the above- 
captioned cause of action. 


2. Based on my sixteen years of experience as an 
attorney with the American Civil Liberties Union, I 
believe that publication of the proposed blacklist will cause 
immediate and irreparable injury, loss and damage to 
the plaintiffs. 


3. I further believe that publication of the blacklist 
will deter college administrators from continuing to per- 
mit these and similar persons from speaking on their 
campuses. 


4. Lastly, I believe that publication will expose the 
plaintiffs to a wide range of harrassment. 


Lawrence Speiser 
[Subseribed and sworn on October 13, 1970] 


COURT’S RULING 


Washington, D. C. 
October 13, 1970 


The above-entitled cause came on for hearing on Plain- 
tiffs’ Complaint for Injunctive and Declaratory Relief 


ll 


before the Honoraste GerHarp A. GESELL, United States 
District Judge, at 2:00 p.m. 


APPEARANCES: 


Lawrence Speiser, Esq., 
Hore Eastman, Esq., 
Counsel for Plaintiffs 


JosePpH M. Hannon, 
Assistant United States Attorney 
Counsel for Defendant Donald G. Sanders 


PROCEEDINGS 


THE CLERK: Civil Action No. 3028-70, Nat Hentoff, 
et al. v. Richard H. Ichord, et al. Mr. Lawrence Speiser 
and Mrs. Hope Eastman for the Plaintiffs. Mr. Joseph 
M. Hannon for the Defendants. 


* * * * * ” * * * 


THE COURT: Gentlemen, in view of the time factors 
that are involved and knowing that this matter will un- 
questionably be taken this afternoon to the Court of 
Appeals, the Court is going to undertake to give its 
ruling orally at this time. 


The Court has before it in this case a complaint for 
injunctive and declaratory relief framed as a class action 
seeking a temporary injunction to enjoin a proposed re- 
port of the Committee on Internal Security of the House 
of Representatives, captioned, “Limited Survey of Hon- 
oraria Given Guest Speakers for Engagements at Colleges 
and Universities.” 


The complaint verified by its counsel in general terms 
indicates that the proposed report is scheduled to be pub- 
lished at noon tomorrow. 


Initially the Court is confronted with the claim by 
amicus that there has not been appropriate notice under 
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Rule 65. The Court feels that in view of the presence of 
the various officials here in Court today, the urgency of 
the situation and the fact that Plaintiffs were lulled into 
a belief that Mr. Ilannon represented all of the Defend- 
ants, that the spirit of the rule has been met and, accord- 
ingly, the Court will entertain and consider the issues 
presented on the merits. 


The first matter the Court must determine is whether 
or not there is in this ease subject matter jurisdiction. 
The complaint states a claim under the Constitution, 
clearly raises a Federal question. There is also clearly 
alleged an imminent threatened injury, and the issue pre- 
sented, as the Court sees it, is conerete, a specific real 
and live issue tendered for specific adjudication. 


The merits presents a question involving separation of 
powers which is always a very difficult question for the 
Court to confront, as it arises particularly these days with 
increasing frequency. 

Obviously, this Court must accord deference to the Com- 
mittees of Congress, a coordinate branch of the Govern- 
ment, and to their authority to conduct investigations and 
proceed in the conduct of Congressional affairs. But it 
is clear under the decision of the Supreme Court in the 
Powell ease, which the Court believes overrules a number 
of the cases cited by amicus, as interpreted by our Court 
of Appeals in the Davis case, the Court is not barred 
from considering a constitutional issue of this urgency 
and specificity merely because it may involve some intru- 
sion into the delicate area of separate powers under our 
Constitution. Thus the Court feels the matter must be 
resolved in accordance with traditional consideration of 
equity following the standards that are appropriate in a 
situation of this kind in the exercise of the Court’s dis- 
cretion. 


There is not presented here any challenge to the au- 
thority of the Committee to engage in the work of the 
Committee under the various general assignments it has 
had from the Congress. The more specific question pre- 


sented is whether there is a valid legislative purpose with 
respect to this particular document which is before the 
Court. In other words, is this report pursuant to a 
valid legislative purpose of Congress conducting its 
traditional role or is it merely, to use the language of 
such cases as Watkins v. United States, “an attempt to 
expose the private affairs of individuals for the sake of 
exposure alone?” That is the initial question which the 
Court must confront here. 

The issue also, as the Court sees it, is not, as the 
Plaintiffs suggest, whether or not the report in its entirety 
should in any way be enjoined but more specifically the 
question of whether or not an injunction should issue with 
respect to the publication of the names of listed speakers 
that are set forth in various lists in the proposed report 
because it is in that respect that there may be an intrusion 
into the rights of individuals threatening their rights of 
free speech and assembly under the Constitution for the 
sake of exposure rather than for any legislative purpose. 

While the Committee apparently undertook to inquire 
into whether or not various subversive organizations, so- 
called, were receiving funds from speakers on the various 
campuses of the United States, it made no definitive in- 
vestigation into that issue as far as this report is con- 
cerned but merely satisfied itself with obtaining a list 
of speakers, then checking various private and public lists 
available to the Committee for the purpose of determin- 
ing whether there was any indication that any of these 
people in any way had any connection with organizations 
which the Committee considered in some manner extrem- 
ist, revolutionary or distasteful to the members of the 
Committee. The purpose in publishing the names is 
clearly suggested in the galley where it is stated that: 

“The Committee believes that the limited sampling 
made is sufficient to alert colleges and university ad- 
ministrators, alumni, students and parents to the ex- 
tent of campus speaking in promoting the radical 
revolutionary movement.” 


Clearly a non-legislative purpose. 
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It appears to the Court that the Plaintiffs here have 
a legitimate grievance and that the Court should permit 
all of the interested parties full opportunity to be heard 
on the matter. The Court appeals to the conscience of 
the Congress and feels that the traditional methods which 
long applied in the Federal Courts of this land should 
apply in this case just like any other case, and that there 
should be a careful examination into anything that pur- 
ports to be, as this does, an indirect attempt to inhibit 
and deter freedom of speech under the First Amendment 
in a manner which is contrary to constitutional principles 
and chilling in its effect. 

The Court is well aware that there is no practical 
remedy if Congress, in its wisdom, chooses directly or in- 
directly to ignore the Court’s order. 

Basic rights of Plaintiffs may be infringed as the Court 
sees these papers and our Constitution demands that 
they be given their day in Court. Hence the Court has 
concluded that a temporary restraining order must issue 
and that the matter should be set down for a hearing on 
a preliminary injunction at the earliest possible moment. 
Under the rules it can be set down in two days if the 
Defendants wish to take advantage of the provisions of 
Rule 65, to which reference has been made. 


The Court feels that considerations of fairness and 
proper regard for the rule of law requires this result 
and the Court earnestly hopes that the Defendants will 
accept the necessities of orderly procedure. 


There is no consideration of the public interest that 
has been brought to the attention of the Court that neces- 
sitates any immediate release of the challenged document. 
It is the traditional role of the Court of equity to pre- 
serve the status quo which is preserved by enjoining the 
release of these names and the Court feels that the Plain- 
tiffs have a reasonable likelihood of success on the merits. 


There is no effort here to impede investigatory activi- 
ties of the Congress and there is no effort in any way 
here to restrict what Congress may say or do on the floor 
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of the Congress. There is nothing here that affects speech 
and debate by Congressmen. 

The Court will issue a temporary restraining order 
permitting the publication of this report but enjoining 
any publication in the report listing the speakers. The 
names of the speakers as listed shall not be published and 
any publication of those names is legally unauthorized. 

I have before me a proposed form of restraining order 
which has been submitted by the Plaintiffs. I think it 
can be readily adapted to the ruling of the Court, limited 
to the names of the speakers. 

I say to you, Mr. Hannon, that this matter will be set 
before a Judge of this Court within two days or next 
week, in accordance with whatever is the wish of the De- 
fendants in that regard. If you wish a forty-eight-hour 
hearing, it will be granted. 

1 would ask counsel to look at the proposed restraining 
order which was handed to the Court and make the neces- 
sary changes in it consistent with the ruling the Court 
has just made. When you have done that and have reached 
some conclusion as to the date of the hearing, I can endorse 
the order accordingly. 


I want to express my appreciation for the presence of 
the distinguished gentlemen here from the Congress. I 
have attempted to do what a Federal Judge always should 
do in circumstances such as this, to do what is fair and 
right in connection with the serious constitutional issues 
raised and I feel certain that upon full hearing as to 
these matters all of the rights and interests of the parties 
can be fully developed. 


MR. HANNON: I don’t believe Your Honor was reading 
from an opinion? 

THE COURT: No, I have no opinion in front of me. 

MR. HANNON: Is this going to be written up as the 
findings of fact and conclusions of law of the Court? 


THE COURT: This would constitute my findings of 
fact and conclusions of law as required under the rule. 
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I will direct the court reporter to transcribe it immediately 
for the benefit of all concerned. I have no opinion here. 

MR. HANNON: Yes, your Honor. 

THE COURT: I have simply had an opportunity to 
look at these and make a few notes. 

MR. HANNON: I appreciate what Your Honor has told 
me and we would like a copy of the Court’s findings. 

THE COURT: Yes. 

MR. HANNON: I suggested to the Court that you had 
no jurisdiction over the members of the Congress. The 
Supreme Court has said so twice. Although Your Honor 
was very careful in your opinion, I did not catch who the 
Court is going to enjoin, who you are going to enter the 
restraining order against. You didn’t mention who it is 
Your Honor is restraining in that. I would like that, 
please. 


THE COURT: I would think the injunction should run 
to all persons other than the named Congressmen, them- 


selves. It would run to the printer and to all of the staff 
and all of the people that would necessarily be involved 
in the publication. 


MR. HANNON: Not to the members of the Congress 
but to the staff, the other Defendants named and their 
agents, is that what I understand, Your Honor? 


THE COURT: That is what I have in mind. I see no 
need of enjoining the members of Congress. They are 
free to publish this report in so many ways anyhow 
there is no point in trying to get involved in that. They 
can make speeches on television; they can talk everywhere 
they wish. 

MR. HANNON: If Your Honor is clear in his mind, as 
I am in mine, that the Court does not have jurisdiction 
over these Congressmen by virtue of Powell v. McCormack, 
which Your Honor adverted to, and Dombrowski v. East- 
land, would the Court at this time sua sponte dismiss this 
lawsuit as to the members of the Congress? 


THE COURT: No. 


ws 


MR. HANNON: Thank you, Your Honor. 
THE COURT: You gentlemen can bring back the order 
to chambers when you have it in shape. 


TEMPORARY RESTRAINING ORDER 

It appearing to the Court from the verified Complaint 
and the application for Temporary Restraining Order and 
accompanying affidavit that a Temporary Restraining 
Order, pending hearing and determination of plaintiffs’ 
motion for a preliminary injunction should issue, because, 
unless defendants (except the named Members of Con- 
gress) are restrained from printing, publishing and dis- 
tributing the Report on Honoraria Paid Guest Speakers 
for Engagements at Colleges (a copy of which has been filed 
and impounded as the Court’s Exhibit) which contains 
any list of names of individuals who have had speaking 
engagements at colleges or universities, plaintiffs will 
suffer immediate and irreparable injury, loss, damage 
and infringement of constitutional rights before a hearing 
can be had on plaintiffs’ motion for a preliminary in- 
junction; 

And the Court having concluded from the materials 
before the Court that the printing, publication and distri- 
bution of any such lists of names as part of said Report 
may be unlawful, unauthorized by Congress, serve no 
proper legislative purpose and infringe upon the con- 
stitutional rights of those so named: 

NOW, THEREFORE, IT IS ORDERED, that defend- 
ants (except the named Members of Congress) and their 
agents, servants, employees and attorneys, and any per- 
sons acting in active concert or participation with them 
(except the named Members of Congress), be and they 
are hereby restrained until the determination of plain- 
tiffs’ motion for a preliminary injunction from directly 
or indirectly seeking to print, publish or distribute any 
list of names of individuals who have had speaking en- 
gagements at colleges or universities as part of a pro- 
posed Report on Honoraria Paid Guest Speakers for En- 
gagements at Colleges and Universities. 
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IT IS FURTHER ORDERED, that the 23rd day of 
October 1970 at 9:30 o’clock a.m., at the United States 
Courthouse in Washington, D.. C., is fixed for the time 
and place of hearing plaintiffs’ motion for a preliminary 
injunction. 

IT IS FURTHER ORDERED, pursuant to Rule 63(c) 
that plaintiffs post a bond in the sum of one dollar ($1.00). 


/s/ Gerhard A. Gesell 
JUDGE 
10:10 A.M. 
10-14-70 


MOTION FOR EXTENSION OF 
TEMPORARY RESTRAINING ORDER 


Plaintiffs, by their attorneys, move this Court pursuant 
to Rule 65(b) of the Federal Rules of Civil Procedure for 
an extension of the temporary restraining order against de- 


fendants entered by this Court on October 14, 1970. in 
Civil Action No. 3028-70. 

This relief is essential to preserve this Court’s jurisdic- 
tion over this case pending the Court’s decision and to 
prevent immediate and irreparable injury to plaintiffs. 
The reasons are as follows: 

1. On October 13, 1970, plaintiffs filed a verified com- 
plaint in the United States District Court and a motion 
for a temporary restraining order. 

2. On October 14, 1970, This Court entered a tempor- 
ary restraining order which, in part, provides: 

“NOW, THEREFORE, IT IS ORDERED, that 
defendants (except the named Members of Congress) 
and their agents, servants, employees and attorneys, 
and any persons acting in active concert or partici- 
pation with them (except the named Members of 
Congress), be and they are hereby restrained until 
the determination of plaintiffs’ motion for a prelim- 
inary injunction from directly or indirectly seeking 
to print, publish or distribute any list of names of 
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individuals who have had speaking engagements at 
colleges or universities as part of a proposed Report 
on Honoraria Paid Guest Speakers for Engagements 
at Colleges and Universities.” 

3. This temporary restraining order, by its terms, 
expires this day, October 23, 1970. 

4. On October 23, 1970, this Court held a hearing of 
plaintiffs’ application for a preliminary injunction. 

5. Unless this Court continues the temporary restrain- 
ing order for another ten days, defendants will be free 
to publish and otherwise distribute the report, thereby 
causing irreparable injury to plaintiffs before this Court 
can rule on the plaintiffs’ motion for a preliminary in- 
junction. 

6. For the foregoing reasons, plaintiffs respectfully 
request that this Court issue an order extending the 
temporary restraining order dated October 14, 1970, for 
a ten-day period ending November 2, 1970. 


Respectfully submitted, 
Lawrence Speiser 
Hope Eastman 
1424 16th Street, N.W. Suite 501 


Suite 501 
Washington, D. C. 20036 


Mitchell Rogovin 


John T. Rigby 
Jeffrey D. Bauman 


Robert D. Rosenbaum 
Attorneys for the Plaintiffs 


Of Counsel 
Melvin L. Wulf 


MOTION OF PLAINTIFFS 
FOR PRELIMINARY INJUNCTION 


Plaintiffs respectively move the Court for a preliminary 
injunction enjoining defendants and their agents, servants, 
employees and attorneys, and any persons acting in 
active concert or participation with them, from directly 
or indirectly seeking to print, publish, distribute, or other- 
wise disseminate any list of names or individuals who 
have had speaking engagements at colleges or universities 
as part of a proposed Report on Honoraria Paid Guest 
Speakers for Engagements at Colleges and Universities 
pending conclusion of this proceedings. Plaintiffs respec- 
fully request that the preliminary injunction specifically 
include all defendants including the named Members of 
Congress except to the extent that Article I, Section 6 of 
the United States Constitution confers immunity to said 
Members with respect to their speeches on the floor of 
the House of Representatives and extension of their re- 
marks in the Congressional Record. 

The grounds for this Motion are set forth with particu- 
larity in the Memorandum filed herewith in support of 
this Motion. 


Respectfully submitted, 
Lawrence Speiser 
Hope Eastman 
Mitchell Rogovin 

John T. Rigby 


Jeffrey D. Bauman 


Robert D. Rosenbaum 
Attorneys for the Plaintiffs 


Of Counsel 
Melvin L. Wulf 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 

I, John T. Rigby, being sworn, say: 

1. Iam a member of the law firm of Arnold & Porter, 
1229 Nineteenth Street, N.W., Washington, D. C. 20036. 
It is my information and belief that on October 14, 1970, 
the Honorable Richard H. Ichord, Member of the United 
States House of Representatives and Chairman of the 
House Committee on Internal Security, appeared before 
representatives of the press, delivered an oral statement 
concerning the proceedings of Hentoff v. Ichord, D.D.C. 
Civil Action No. 3028-70, and responded orally to press 
inquiries concerning those proceedings. 

2. It is my information and belief that the statements 
made at the aforesaid press conference by Congressman 
Ichord were as follows: 


“Gentlemen 


“T’ve called this press conference because of several 
calls directed to my office and because of the fact there 
seems to be considerable confusion about the court de- 
cision that was today handed down by Judge Gesell of 
the Federal District Court. I would open by stating 
that earlier this year William Kunstler, counsel for the 
Chicago Seven, state that ‘we raise most of our money 
through speaking engagements’. In May of this year 
the House Committee on Internal Security authorized a 
limited, voluntary survey of educational institutions for 
the purpose of obtaining information as to the extent of 
honoraria being used as a source of financing revolution- 
ary activities. Last Wednesday the Committee on Inter- 
nal Security, with one dissenting vote, ordered that the 
results of the survey be reported to the House. In some 
way unknown to me a copy of the unpublished report came 
into the possession of American Civil Liberties Union 
and this suit to which I was referred was filed in the 
District Court of the District of Columbia for the pur- 
pose of enjoining me, as Chairman of the House Commit- 


tee on Internal Security, from filing a report in the House 
of Representatives. I point out that the order did not 
personally enjoin me. I filed the report at 12 o’clock noon. 
However, the order finally entered up by Judge Gesell en- 
joined the government printer, one James L. Harrison, 
from printing the report. I’d also point out that appar- 
ently this was a mistake, because James L. Harrison is 
not now government printer. 

“This is the first time to my knowledge that this has 
happened in the history of the American Republic. As 
an attorney, I would say that Judge Gesell’s order is very 
strange and very perplexing. I think that Judge Gesell 
has permitted personal philosophical and ideological com- 
mitments to overrule his better legal judgment. If such 
a decision were permitted to stand you would have the 
outrageous and ridiculous legal principle written into law 
that the First Amendment rights of radical revolutionary 
speakers advocating violent overthrow of the government 
in this country are absolute while the right—while a 
Congressional Committee has neither freedom of the 
speech or freedom of the press. This is an attempt by 
Judge Gesell in my opinion to do something indirectly 
which he could not do directly under the Speech and De- 
bate Clause of the Constitution of the United States. 

“With that statement out of the way, I’d be very happy 
to answer any question that you might have. 


“Yes.” 


Q. “Mr. Ichord. Are you, or anybody on your Commit- 
tee, or anybody else for that matter, going to insert this 
in the Congressional Record?” 


A. “TI have not inserted the matter in the Congressional 
Record. Of course, I could insert the matter in the Con- 
gressional Record at any time. There is no order against 
my doing so or any member of the Congress doing so. 
I have not done so because I did not want this matter 
to become moot. This is such a ridicu—” (Q. “To become 
what?" A. “Become moot”)”—This is such a ridiculous, 
perplexing decision, in my opinion, that I want this 
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matter litigated to the fullest extent. And I would point 
out that you members of the press should be quite con- 
cerned about this, because, if you can enjoin, infringe, pro- 
hibit freedom of press on the part of a Congressional 
Committee, then definitely you can on the part of the 
private press.” 


Q. “Do you know whether any members of your Com- 
mittee who are presumably the—to have access to it.” 


A. “I do not know whether they have done so, but I 
would point out to you that it is already a privileged 
document. This is why this is such a strange, perplexing 
matter to me. I don’t know what Judge Gesell has in 
mind. This is a privileged document twice. It is privi- 
leged by reason of the fact that ACLU filed it in the 
United States District Court. It is privileged by the fact 
that it is now a House document. It is in the possession 
of the House document. I could have at any time several 
thousand copies of the report printed. As a matter of 
fact, they have been distributed very freely. I have not 
filed it in the Congressional Record. I will do so if I 
see fit to do so, because there is no injunction against me 
whatsoever.” 


Q. “So, practically you will have to do it today because 
the Congress is closing.” 


A. “Well, of course, the Congress will be coming back 
in November the 16th, I believe.” 


Q. “You say there have been several thousand copies 
printed and dis —” 


A. “No, I did not state that there have been several 
thousand copies. There have been several copies distrib- 
uted. One was in the hands of the American Civil Liber- 
ties Union and filed in the Court. This is a matter—it’s 
already a matter of public knowledge. But I did not file 
it in the Congressional Record myself today because I 
want to make sure that this matter is litigated. As I 
stated, I do not fully understand the thrust of this 
decision. I don’t want to make the issues involved moot. 
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And for that reason I have not filed. I will do so if I see 
fit to do so at a later date. 


“Yes.” 
Q. “Mr. Ichord, Judge Gesell has set down the matter 


for a full hearing on October 23rd. Will you appear in 
court to defend the case —?” 


A. “Well, of course, that will be for the House to decide. 
I could not speak to that at this time. As a matter of 
fact I have not, I have not been served with any paper in 
the case whatsoever. It is true, and this is another strange 
aspect of the case, it is true that I was named as a party 
defendant. But no paper has been served upon me and 
no order has been directed toward me. I do not know 
whether at this time I am even technically a party or 
not. It is my understanding, however, that my name 
still, as well as the other members of the Committee, still 
appears on the caption of the case. 


“Yes.” 


Q. “Are you going to investigate how this report got 
into the hands of the ACLU?” 

A. “I do not know how the report got into the hands of 
the ACLU. I would point out that the report was distrib- 
uted to all of the members of the Committee. The Com- 
mittee did vote to report the matter to the House for 
printing. I don’t think that anyone, whoever handed 
the report to ACLU, violated any of the rules of the 
House or of the Committee, but certainly I think there 
were some violations of the rules of courtesy. 


“Any other questions? Be very happy to answer them. 
Yes.” 


Q. “Will the report be distributed to college campuses 
now?” 


A. “The report will be distributed wherever we wish it 
to be distributed. It is a privileged document. I have 
not decided how many documents, how many reports I 
will have printed but, as many copies as we have avail- 
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able are fully available to the press, and I would state 
that it is fully privileged.” 
Q. “If you were a newspaper reporter and wanted a 
copy of this report this afternoon, where would you go 
to get it?” 
A. “If you'll ask my staff, and they have a copy avail- 
able, I shall direct them to give you a copy of it. 

“Yes.” 
Q. “Congressman. This is the third occasion in which 
the D.C. District Court has enjoined a Congressional in- 
vestigation. Does this raise any questions in your mind 
as to the role of the courts versus the role of the Congress 
in terms of set patterns now emerging?” 


A. “Well, I have spoken to several members of the 
House, including the leadership of the House. They are 
very concerned about the ultimate thrust of this decision 
if it were permitted to stand. Because if this can be 
done against the House Committee on Internal Security 
it can be done against any Committee of the House. Yes, 
I think Judge Gesell, as I stated before, has not fully 
thought this matter through. Such a decision—if it were 
permitted to stand—could only, in my opinion, lead to the 
ultimate tyranny of the judiciary over the legislative 
body.” 

“Mr. Chairman.” 

“Yes.” 


Q. “Do you intend to appeal the decision yourself?” 


A. “I am looking into the various aspects of the case 
at the present time. As I stated previously, no paper has 
been served upon me, no order has been directed against 
me. There is some question in my mind at this time as 
to whether I’m even in a position to appeal the case. I 
think when everyone sits back, has an opportunity to 
sit back and look at this decision, it might be that the 
entire House of Representatives could well join in. These 
are the matters that I am studying at the present time 
from the legal standpoint.” 
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CONGRESSIONAL RECORD—Extensions of Remarks 
October 14, 1970 
E9337 


A message to this effect was conveyed to me by my staff 
while I was in attendance at a. committee hearing. I in- 
structed Mr. Sanders and my legislative counsel, Alfred M. 
Nittle, to visit with the U.S. attorney and to ascertain the 
facts of the alleged action. In view of the haste with which 
the court was moving, I was unable to communicate with the 
members, or to do more. 

Mr. Sanders and Mr. Nittle attended the court at 2 p.m., 
with Mr. Hannon. The court was advised of the lack of 
notice, and the further fact that the committee defendants, 
the Superintendent of Documents, and the Public Printer, 
were unrepresented at the hearing. Nevertheless, the court 
proceeded on an ex parte basis to determine whether a 
temporary restraining order should be granted. 

Now mind you, here is a complaint which, in effect, 
charges the named defendants, including the Members of 
the House, their staff, the Superintendent of Documents, 
and the Public Printer, with participating in a conspiracy 
to deprive the plaintiffs of constitutional rights. The com- 
plaint alleged no matters of facts in support of these scan- 
dalous, offensive, and vaguely conclusory allegations. There 
was no allegation remotely suggesting that the action of the 
committee was unauthorized. The complaint on its face 
squarely invaded the constitutional privileges of the Mem- 
bers of the House not to be questioned in any other place 
for any speech or debate in the House—article I, section 6, 
clause 1, U.S. Constitution. 

Yet despite these facts, the court proceeded in summary 
fashion to adjudicate the most delicate and sensitive ques- 
tions involving basic constitutional doctrines of separation 
of powers. It did so without the attendance of, or notice to, 
parties in interest. It did so without the taking of evidence. 
It did so upon unsupported, conclusory, and scandalous 
allegations of a complaint unverified by the parties and 


signed and verified only by Lawrence Speiser on informa- 
tion and belief as counsel for the plaintiffs. With consum- 
mate and total disrepect for the privilege of the House, 
Judge Gessell then summarily entered an unprecedented 
order restraining the publication of a House report. 


Mr. Speaker, I am certain that the Members of the House 
cannot passively accept this assault upon the privileges 
of the House. I have today filed the report which the 
Superintendent of Documents and the Public Printer have 
been restrained from printing by a single member of the 
court. No doubt an application will be made to dissolve 
this restraining order. But quite obviously this is not 
enough. 

Both we and our brethren on the Senate side are wit- 
nessing repeated and callous intrusions by the judiciary 
upon the legislative function. This is a phenomenon of 
recent years. It appears that unless action is taken to 
restrain the courts in the exercise of unwarranted powers, 
we shall not remain a coordinate branch of government. 
in the system of liberty ordained by our forefathers. Let 
us give consideration to the means for redressing these 
evils lest we become the victims of our own indifference, 
and supinely suffer the degradation of our constitutional 
system. 

Copies of the petition, courts ruling, and temporary re- 
straining order are as follows: 

[In the U.S. District Court for the District of Columbia] 

Crviz Action No. 3028-70 
Nat Hentoff, 25 Fifth Avenue, New York, New York; John 


Doe, Richard Roe on their own behalf and on behalf of 
all others similarly situated, Plaintiffs, 


v. 


Richard H. Ichord, Claude Pepper, Edwin W. Edwards, 
Richardson Preyer, Louis Stokes, John M. Ashbrook, 
Richard L. Roudebush, Albert Watson and William J. 
Scherle, as Chairman and Members of the Committee on 
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Internal Security of the United States House of Repre- 
sentatives, 309 Cannon House Office Bldg., Washington, 
D.C. 20515; Donald G. Sanders, Chief Counsel, Com- 
mittee on Internal Security of the United States House 
of Representatives, 309 Cannon House Office Bldg., Wash- 
ington, D.C. 20515; Carper W. Buckley, Superintendent 
of Documents, and James L. Harrison, Publi¢e Printer, 
United States Government Printing Office, North Capitol 
& H Streets, Washington, D.C. 20401, Defendants. 


COMPLAINT FOR INJUNCTIVE AND 
DECLARATORY RELIEF 


1. This is a class action to enjoin the filing, printing, 
publication, and dissemination of a report listing persons 
whom the defendant asserts are “radical revolutionaries”, 
which publication is for the purpose of deterring college 
and universities from permitting such persons to appear 
and speak on their campuses. 


Parties 

2. Plaintiffs: 

Plaintiffs are citizens of the United States. On informa- 
tion and belief, they have been named in the above-men- 
tioned report and, along with the others in the class, labeled 
as “communists”, “radical revolutionaries”, and “radical 
pied pipers of pernicious propaganda.” 

3. Defendants: 

Defendant Richard H. Ichord is Chairman of the Com- 
mittee on Internal Security of the United States House of 
Representatives (hereinafter the Committee). Defendants 
Claude Pepper, Edwin W. Edwards, Richardson Preyer, 
Louis Stokes, John M. Ashbrook, Richard L. Roudebush, 
Albert Watson and William J. Scherle are members of 
the Committee. Defendant Sanders is the Chief Counsel 
of the Committee. Defendants Buckley and Harrison are of- 
ficials of the Government Printing Office and are responsible 
for the printing of official government documents. All 
defendants are to be found in the District of Columbia. 
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Class action 


4. Plaintiffs sue in their own behalf and on behalf of a 
class of persons consisting of those whose names appear in 
the report (hereinafter “blacklist”) which defendants are 
about to publish. Joinder of all members of the class is 
impractical because the members of the class are so numer- 
ous and because of the short time available for seeking 
immediate relief. The claims of the named plaintiffs are 
typical of the class. The relevant questions of law and 
fact are common to all and plaintiffs will fairly and ade- 
quately represent the interests of the class. The defendants 
have acted on grounds generally applicable to the class. An 
adjudication of the rights of the individual representatives 
would as a practical matter be dispositive of the interests 
of all other members of the class and would avoid incon- 
sistent or varying adjudications and multiple litigation. 


Jurisdiction of the court 


5. This suit raises questions under the Constitution and 
laws of the United States and the amount in controversy 
exclusive of interest and costs, exceeds $10,000. Jurisdiction 
rests on 28 U.S.C. §§ 1331, 1332, 2201 and 2202 and on 
D.C. Code 11-521. 


Cause of action 


6. Plaintiffs are persons of various professions and 
political beliefs who have spoken at a number of colleges 
and universities, exercising their rights of free speech 
under the First Amendment of the United States Constitu- 
tion. 

7. On May 18, 1970, defendant Ichord advised the other 
defendant members of the Committee that he planned to 
investigate the honoraria paid to persons “whom we know 
to be associated with revolutionary groups.” 

8. In June, 1970, defendant Ichord wrote to the presi- 
dents of 179 American colleges and universities, requesting 
that they identify such speakers, their sponsors, the amount 
and source of any honorarium. 


9. On information and belief, many colleges and uni- 
versities responded to that request by supplying the Com- 
mittee with the names of such persons. 

10. On information and belief, the Committee has com- 
piled this information into a blacklist which it plans to 
file on the afternoon of October 14, 1970, as an official 
document of the Committee and which will be printed, 
published and made available to the public. 

11. The blacklist identifies all those on it as “members, 
or participants in the activities of communist, communist- 
front, or communist-infiltrated organizations, and/or mili- 
tant, radical or extremist groups, or self-proclaimed revo- 
lutionaries.” 

12. The assertion in the blacklist that all those on it fall 
into such categories is false, and, is in any event an un- 
warranted categorizing of political speech in an attempt 
to inhibit and deter such speech. 


13. The aforesaid project, and the filing and publication 
of the aforesaid blacklist has no legitimate legislative pur- 
pose, but is being carried out by the defendants with the 
purpose and effect of: (1) deterring colleges and universi- 
ties from permitting plaintiffs to appear on their campuses 
as speakers, on the basis of the false assertion that such 
activities by these colleges and campuses finances and 
thereby promotes “the radical, revolutionary movement”; 
and (2) punishing plaintiffs for their views by exposing 
them to the harassment normally associated with black- 
listing. 


14. No adequate remedy at law exists for plaintiffs and 
the class they represent. 


15. Unless relief is granted, plaintiffs will suffer irre- 
parable injury. 

Wherefore, the plaintiffs pray for the following relief: 

1. That the Court declare that the actions of the defend- 


ant committee members in preparing and seeking to publish 
the aforesaid blacklist are unconstitutional. 


2. That the Court enjoin the defendants from filing, 
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printing, publishing or disseminating the blacklist and from 
disclosing any material or information contained in it. 

5. That the Court grant such other relief as it deems 
appropriate. 


LAWRENCE SPEISER, 


Hore Easrman, 
Attorneys for the Plaintiff's. 


Of Counsel: 
Meuvin L. Wor 
American Civil Liberties Union Foundation 


MOTION TO DISMISS 


Defendants respectfully move this Honorable Court to 
dismiss this action on the grounds that: 

1. The suit is barred by the Separation of Powers Doc- 
trine and the Speech and Debate Clause of Article I, 
Section 6, of the Constitution of the United States; 

2. The defendant Members of Congress are immune 
from suit; 

3. The Court is without jurisdiction to interfere with 
the legislative process of the Congress by proscribing the 
printing and the distribution of the Report of a Committee 
of the Congress; 

4. The Court lacks jurisdiction over the subject matter 
of this action; 

5. The complaint does not present a justiciable issue 
and there exists no basis for the granting of equitable, 
declaratory or other relief; and 

6. The complaint fails to state a claim upon which relief 
can be granted. 

In support of this Motion to Dismiss the Court’s atten- 
tion is respectfully invited to the attached affidavits of 
the defendants Sanders and Spence, filed herein as de- 
fendants’ Exhibits A and B, respectively, and to the de- 
fendants’ “Memorandum of Points and Authorities in 


32 


Opposition to Plaintiffs’ Motion for a Preliminary Injunc- 
tion and in Support of Defendants’ Motion to Dismiss.” 


J. WaLTEeR YEAGLEY 
Kevin T. Maroney 
BengaMin C. FLANNAGAN 


Grorce W. CaLHoun 
Attorneys for Defendants 
Ichord, Pepper, Edwards, Ashbrook, 
Roudebush, Watson, Scherle, 
Sanders, Darling and Spence 


AFFIDAVIT OF DONALD G. SANDERS 
CITY OF WASHINGTON ) 


) 
DISTRICT OF COLUMBIA) 


I, Donald G. Sanders, a defendant in the above action, 
do depose and say that: 


(1) I am a member of the professional staff of the 
United States House of Representatives and employed by 
the House as Chief Counsel for the House Committee on 
Internal Security. I perform my duties under the direction 
and supervision of the chairman of the Committee and at 
the direction of the said Committee on Internal Security. 
Included among my duties is the supervision of the staff 
employees and work of the Committee under the direction 
of the said Chairman and Committee. 


(2) The House Committee on Internal Security is a 
standing committee of the U.S. House of Representatives, 
constituted as such by the rules of the House, enacted by 
House Resolution 7, January 3, 1969, as amended by House 
Resolution 89, February 18, 1969, pursuant to Article I, 
Section 5 of the Constitution of the United States which 
authorizes the House to determine the rules of its pro- 
ceedings. 


(3) House Rule X enacted as aforesaid provides that 
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there shall be elected by the House, at the commencement 
of each Congress, a standing committee designated as a 
Committee on Internal Security, to consist of 9 members. 
By House Resolution 251 agreed to on February 18, 1969, 
the House elected to the standing committee of the House 
of Representatives on Internal Security Richard H. Ichord 
(chairman), Claude Pepper of Florida, Edwin W. Edwards 
of Louisiana, Richardson Preyer of North Carolina, Louis 
Stokes of Ohio, John M. Ashbrook of Ohio, Richard L. 
Roudebush of Indiana, Albert W. Watson of South Caro- 
lina, and William J. Scherle of Iowa. 

(4) House Rule XI of the 91st Congress, enacted as 
aforesaid, defines the powers and duties of the said Com- 
mittee on Internal Security, inter alia as follows: 

Rule XI 
Powers and Duties of Committees 


* * * * * * * * 


11. Committee on Internal Security. 

(a) Communist and other subversive activities af- 
fecting the internal security of the United States. 

(b) The Committee on Internal Security, acting as 
a whole or by subcommittee, is authorized to make 
investigations from time to time of (1) the extent, 
character, objectives, and activities within the United 
States of organizations or groups, whether of foreign 
or domestic origin, their members, agents, and affili- 
ates, which seek to establish, or assist in the establish- 
ment of, a totalitarian dictatorship within the United 
States, or to overthrow or alter, or assist in the over- 
throw or alteration of, the form of government of the 
United States or of any State thereof, by force, vio- 
lence, treachery, espionage, sabotage, insurrection, or 
any unlawful means, (2) the extent, character, objec- 
tives, and activities within the United States of organi- 
zations or groups, their members, agents, and affiliates, 
which incite or employ acts of force, violence, ter- 
rorism, or any unlawful means, to obstruct or oppose 
the lawful authority of the Government of the United 


States in the execution of any law or policy affecting 
the internal security of the United States, and (3) all 
other questions, including the administration and 
execution of any law of the United States, or any 
portion of law, relating to the foregoing that would 
aid the Congress or any committee of the House in any 
necessary remedial legislation. 

The Committee on Internal Security shall report to 
the House (or to the Clerk of the House if the House 
is not in session) the results of any such investigation, 
together with such recommendations as it deems ad- 
visable. 

For the purpose of any such investigation, the Com- 
mittee on Internal Security, or any subcommittee 
thereof, is authorized to sit and act at such times and 
places within the United States, whether the House 
is in session, has recessed, or has adjourned, to hold 
such hearings, and to require, by subpena or otherwise, 
the attendance and testimony of such witnesses and the 
production of such books, records, correspondence, 
memorandums, papers, and documents, as it deems 
necessary. Subpenas may be issued under the signature 
of the chairman of the committee or any subcommittee, 
or by any member designated by any such chairman, 
and may be served by any person designated by any 
such chairman or member. 


* * ” * * * * 


(5) At a meeting of the said Committee duly called and 
held on February 20, 1969, at which a quorum of the 
Committee were in attendance, and at which I was person- 
ally present, Chairman Ichord submitted a proposal to the 
members of the Committee for a study of revolutionary 
violence within the United States. The proposal was in 
written form, 2 copy of which had been delivered to each 
member of the Committee and which he read as follows: 


I desire hereby to lay before the Committee a pro- 
posal for study and investigation in depth of revolu- 
tionary violence within this Nation. 
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It is becoming increasingly evident that one of the 
gravest threats to our internal security and to the free 
functioning of our democratic institutions is posed by 
the activities of certain organizations which would 
effect changes in our government or its administra- 
tion by other than constitutional processes. Recent 
investigations of this Committee, the statements of 
responsible officials, Federal and State, and daily 
press reports, appear to me to sustain this conclusion. 


In this respect, moreover, we are faced with ever- 
mounting demands from the Members of the House 
and the public for legislative action, both for addi- 
tional legislation and with respect to the examination 
and appraisal of the administration and enforcement 
of existing law, including proposals for constitutional 
amendment as well. 


I need not state that the legislative problems we 
face on the subject of subversion are of the utmost 
complexity and difficulty not solely from the constitu- 
tional standpoint, but equally so from the standpoint 
of developing practical and effective legislation. We 
must find the answers to certain basic questions, among 
which are the following: Is additional Federal legisla- 
tion necessary? What form should such legislation 
take? Should these statutes be essentially regulatory 
or penal? Can we profitably amend existing statutes in 
this area? What is the Federal role, as contrasted with 
the State role, in the exercise of the police power on 
this subject? 


In addition, a number of bills have already been 
referred to the Committee. Undoubtedly additional 
legislation will also be referred to it from time to time. 
Such legislation involves a number of subjects vital 
to the protection and maintenance of our internal 
security, including such subjects as the protection of 
defense facilities, the security of classified information 
released to industry, Federal employment security, 
vessel, ports, and harbor security, the protection of our 


armed forces during periods of undeclared war, pass- 
port security, proposals with respect to the Emergency 
Detention Act of 1950, ete. 


The answer to the foregoing questions, and the dis- 
position of such legislation, will obviously require 
the most painstaking and thorough inquiry and under- 
standing of the extent, character and objectives, the 
organizational forms, financing, and other facts, with 
respect to those organizations and individuals engaged 
in revolutionary violence, sedition, and breach of 
peace and law, as are proper subjects of investigation 
as mandated by the House. Obviously, we cannot legis- 
late in a vacuum. 


I therefore submit for your approval my proposal 
that, under my direction, the staff be authorized to 
undertake preliminary studies and inquiries, the results 
of which I shall, from time to time, report to the 
full Committee with a view toward the subsequent 
authorization of such full scale investigations and pub- 
lic hearings as to the Committee may seem desirable 
and necessary. 


A discussion followed, and on motion made and seconded, 
the following resolution was adopted: 


RESOLVED, That the Chairman be directed to 
cause staff studies and preliminary inquiries to be 
made with respect to the organizations and subjects 
herein proposed, and to report on same from time to 
time, with his recommendations, with a view toward 
determining whether full-scale investigations and pub- 
lic hearings shall be authorized and conducted by the 
Committee with respect to any such organization or 
subject. 


(6) The chairman thereupon directed me, as Chief 
Counsel, to cause the staff of the Committee to undertake 
preliminary studies in accordance with the resolution thus 
adopted. Pursuant to such resolutions and directions, I 
caused staff studies and reports to be prepared on revolu- 


tionary violence, and the reports were submitted from time 
to time to members of the Committee for their views. 

(7) At a meeting of the Committee, duly called and held 
on March 6, 1969, at which a quorum was present and at 
which I was in attendance, a discussion was had on the sub- 
ject of the aforesaid staff studies. The following resolution 
was moved and adopted: 

WHEREAS, on February 20, 1969, considering that 
a serious threat is posed to the internal security of 
this Nation and to the free functioning of its demo- 
cratic institutions by the activities of certain organi- 
zations which would effect changes in our government 
or its administration by other than constitutional 
processes, the Chairman accordingly proposed a study 
and investigation in depth of revolutionary violence 
within the United States for the purpose of resolving 
a number of legislative problems, including an ap- 
praisal of the administration and enforcement of exist- 
ing law, an examination of the respective roles of the 
Federal and State governments in the exercise of the 
police power, the need for remedial legislation, and 
to assist in the disposition of bills referred to the Com- 
mittee, on subjects committed to it by the mandate of 
the House; 

WHEREAS, a resolution on that date was adopted 
by the Committee directing the Chairman to cause staff 
studies to be made with respect to such organizations 
and subjects, and to report on the same, from time 
to time, together with his recommendations, with a 
view toward determining whether full-scale investiga- 
tions and public hearings shall be authorized and 
conducted with respect to any such organization and 
subject; 

WHEREAS, certain staff studies have been re- 
ported and the Chairman has recommended that the 
Committee on Internal Security undertake initially an 
investigation of the origin, character, objectives, ac- 
tivities, and other facts relating to the Students for a 
Democratic Society; 


WHEREAS, the Committee has considered such 
recommendation ; 

NOW THEREFORE BE IT RESOLVED, That 
investigation in depth by the Committee on Internal 
Security, or by a subcommittee thereof appointed by 
the Chairman for that purpose, be conducted in Wash- 
ington, D.C., or at such place or places, and on such 
date or dates, as the Chairman may determine, on the 
following subjects of inquiry; 

The origin, history, organization, character, objec- 
tives, and activities of the Students for a Democratic 
Society, with particular reference to (1) the extent to 
which it may be involved in acts of violence or other 
unlawful activities to accomplish any of its purposes or 
objectives; (2) the extent to which, and the manner 
in which, it may incite or employ acts of force, vio- 
lence, terrorism, or any unlawful means to obstruct 
or oppose the Government of the United States in the 
execution of any law or policy affecting the internal 
security of the United States; (3) the extent to which, 
and the manner and means by which, it or any of its 
chapters or affiliated groups may be controlled, di- 
rected, or assisted by organizations or individuals who 
seek to overthrow or assist in the overthrow or altera- 
tion of the form of Government of the United States or 
of any State thereof by unlawful means, or by any such 
means to obstruct or oppose the Government of the 
United States in the execution of any law or policy 
affecting the internal security of the United States; 
(4) the manner in which it is financed and supported; 
(5) the extent to which it may act in concert with, 
aid or assist, or be supported by, foreign Communist 
powers, their agents or nationals; and (6) all other 
facts in relation to the foregoing. 


(8) Similarly, on the basis of staff studies and reports, 
which were undertaken and circularized to the Committee 
pursuant to the resolution of February 20, 1969, the Com- 
mittee met from time to time and agreed to undertake 
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investigations of other relevant organizations and activi- 
ties, including but not limited to the Black Panther Party, 
specifically authorized by Committee resolution adopted 
October S, 1969, and the New Mobilization Committee to 
End the War in Viet Nam by resolution adopted December 
10, 1969. The following are extracts from the resolutions 
duly adopted by the Committee with respect to such in- 
vestigations: 


NOW THEREFORE BE IT RESOLVED, that the 
Committee on Internal Security conduct an investiga- 
tion in depth in Washington or at such other place or 
places as the Chairman may determine on the follow- 
ing subjects of inquiry : 


The origin, history, organization, character, objec- 
tives, and activities of the Black Panther Party, with 
particular reference to (1) the extent to which it may 
be involved in acts of violence or other unlawful ac- 
tivities to accomplish any of its purposes or objectives: 


(2) the extent to which, and the manner in which, i 
may incite or employ acts of force, violence, terrorism, 
or any unlawful means to obstruct or oppose the 
Government of the United States in the execution 
of any law or policy affecting the internal security 
of the United States; (3) the extent to which, and 
the manner and means by which, it or any of its 
chapters or affiliated groups may be controlled, di- 
rected, or assisted by organizations or individuals 
who seek to overthrow or assist in the overthrow or 
alteration of the form of Government of the United 
States or of any State thereof by unlawful means, 
or by any such means to obstruct or oppose the Gov- 
ernment of the United States in the execution of any 
law or policy affecting the internal security of the 
United States; (4) the manner in which it is finaneed 
and supported; (5) the extent to which it may act 
in concert with, aid or assist, or be supported by, 
foreign Communist powers, their agents or nationals; 
and (6) all other facts in relation to the foregoing. 


NOW THEREFORE BE IT RESOLVED, that an 
in-depth investigation be conducted by the Committee 
on Internal Security, or by a subcommittee thereof 
appointed by the Chairman, concerning the following: 

The origin, history, organization, character, objec- 
tives, and activities of the New Mobilization Commit- 
tee To End The War In Vietnam, with particular 
reference to (1) the extent to which it may be involved 
in acts of violence or other unlawful activities to 
accomplish any of its purposes or objectives; (2) the 
extent to which, and the manner in which, it may 
incite or employ acts of force, violence, terrorism, 
or any unlawful means to obstruct or oppose the Gov- 
ernment of the United States in the execution of any 
law or policy affecting the internal security of the 
United States; (3) the extent to which, and the man- 
ner and means by which, it or any of its chapters 
or affiliated groups may be controlled, directed, or 
assisted by organizations or individuals who seek to 
overthrow or assist in the overthrow or alteration of 
the form of Government of the United States or any 
State thereof by unlawful means, or by any such 
means to obstruct or oppose the Government of the 
United States in the execution of any law or policy 
affecting the internal security of the United States; 
(4) the manner in which it is fmanced and supported; 
(5) the extent to which it may act in concert with, aid 
or assist, or be supported by, foreign Communist 
powers, their agents or nationals; and (6) all other 
facts in relation to the foregoing. 


(9) Pursuant to House Rule XI, the Committee has 
conducted extensive hearings and investigations, which 
were published from time to time and reports rendered 
and filed with the House, as required by the Rule, which 
provides that the Committee shall report to the House the 
results of any such investigation authorized under Rule 
XI, together with such recommendation as it deems ad- 
visable. Several of the available Committee publications 
are submitted herewith for the information of the Court. 
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(10) Pursuant to the authority conferred by House 
Rule XI and Committee resolution aforesaid of February 
20, 1969, the chairman also directed me to cause staff 
studies to be made with respect to the financing of revolu- 
tionary violence and activities through speaking engage- 
ments on college and university campuses. The members 
of the Committee were advised of the action of the chair- 
man in a memorandum dated May 14, 1970, addressed to 
all members of the Committee, which T caused to be deliv- 
ered on May 18, 1970, to each member thereof, which 
reads as follows: 


RE: SURVEY OF COLLEGES AND 
UNIVERSITIES WITH REGARD TO 
HONORARIUMS PAID TO GUEST SPEAKERS 


I have become increasingly concerned over the 
past months with the financing of revolutionary 
groups through speaking engagements on our college 
and university campuses. Accordingly, I have asked 
the staff to prepare a list from public source material 
to determine the extent of speaking engagements by 
those persons who we know to be associated with 
revolutionary groups. 

Through the extent of honorariums paid to college 
& university speakers is not always reported in the 
newspapers, the limited information that is available 
suggests to me that honorariums may well be of sig- 
nificance in funding the activities of revolutionary 
groups. In March of this year, J. Edgar Hoover, in 
his testimony before the House Subcommittee on 
Appropriations, discussed financing and furnished the 
names of Black Panther speakers who appeared be- 
fore secondary schools, colleges and universities dur- 
ing the year 1969. Attached is an excerpt from Mr. 
Hoover’s testimony for your consideration. 


I have requested the staff to prepare, in the form 
of a survey, a letter to be sent to selected colleges 
and universities in the 50 states, requesting the vol- 


untary participation of these schools in providing to 
us information with regard to speakers they have 
had on campus, group identification and sponsorship 
of speaker, the amount of honorarium paid (check 
or cash), to whom this money was paid and the 
source of funds involved. 


It appears to me that this is a logical inquiry in 
connection with the Committee fulfilling its mandate 
and I would be most appreciative of your suggestions 
and comments with regard to this proposed survey 
and its implementation. 


(The statement of J. Edgar Hoover. Director of the 
Federal Bureau of Investigation, to which reference is 
made, is attached to this affidavit and made a part there- 
of.) 

(11) Subsequently at a meeting of the Committee, duly 
called and held on June 16, 1970, at which a quorum was 
in attendance and at which I was present, the chairman 
called up the subject of this aforementioned memorandum 
ot May 14, 1970, for discussion by the Committee. Fol- 
lowing discussion, it was duly moved, seconded, and agreed 
that the survey and inquiry on this subject be undertaken. 
The progress and development of the survey was likewise 
considered in subsequent meetings of the Committee. 

(12) The Committee staff was then directed to prepare 
a final report for consideration by the Committee and with 
a view toward reporting the results of the investigation 
to the House in accordance with the authority and direc- 
tion of House Rule XI. At the instruction of the chair- 
man, the proposed report, titled “Limited Survey Of 
Honoraria Given Guest Speakers For Engagements At 
Colleges And Universities,” was disseminated to all mem- 
bers of the Committee. At a meeting of the Committee, 
duly called and held on October 7, 1970, at which a quorum 
was in attendance and at which I was present, the report 
was considered, amendments made, and as thus amended 
the Committee agreed that the report be made to the 
House. 
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(13) In accordance with the authority and direction of 
the Committee, and in accordance with the rules of the 
House, the report was filed with the House by the chair- 
man on October 14, 1970, and designated House of Repre- 
sentatives Report No. 91-1607, which was referred to the 
Committee of the Whole House on the State of the Union. 

(14) The House Committee on Internal Security is an 
investigating Committee, as well as having a hill reference 
function, and is mandated by the House to make its in- 
vestigations on the subjects set forth in House Rule XI 
and to report to the House the results of any such in- 
vestigation so as to aid the Congress or any committee 
of the House in any necesary remedial legislation. A 
large number of bills are pending before various commit- 
tees of the House related to the question of revolutionary 
violence and the activities of revolutionary organizations, 
several of which are submitted herewith for the informa- 
tion of the Court. 


Donald G. Sanders 


[Sworn to and subseribed on October 19, 1970] 


EXCERPTS FROM TESTIMONY 
BY J. EDGAR HOOVER, DIRECTOR, 
FEDERAL BUREAU OF INVESTIGATION, 
ON MARCH 5, 1970. 
BEFORE THE HOUSE SUBCOMMITTEE 
ON APPROPRIATIONS 
HON. JOHN J. ROONEY, NEW YORK, 


CHAIRMAN 


CONTRIBUTIONS 


The sources of contributions to the BPP [Black Panther 
Party] are many and varied. Numerous small contributions 
are regularly received by the BPP from donors in the Unit- 
ed States and foreign lands. BPP leaders frequently fill 
speaking engagements at secondary schools, colleges, and 
universities where they receive honorariums of up to $1,900 
for each engagement as well as transportation costs. BPP 
speakers made 189 appearances at these educational institu- 
tions during the 1969 calendar year. This can be contrasted 
with the year 1967 when BPP speakers made 11 appear- 
ances at educational institutions. 


SPEAKING APPEARANCES 


I present a list of speaking appearances of Black 
Panther Party leaders at secondary schools, colleges, and 
universities during the calendar year 1969. 


Mr. Rooney. Without objection we shall insert this 
interesting list at this point in the record. 
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Speaking Appearances or Brack Panruer Parry Leapers 
AT Seconpary ScuHoois, CoLteGes, aND UNIVERSITIES 
Durixnec CaLeNDarR YEaR 1969 
DATE, SCHOOL, AND SPEAKER 
January 7, 1969, University of California, Berkeley, Calif.; 
Bobby Seale. 

January 8, 1969, University of Colorado, Boulder, Colo.; 
Lauren R. Watson. 

January 8, 1969, Roosevelt University, Chicago, Ill.; Fred 
Hampton, Bobby Rush. 

January 9-10, 1969, University of Illinois, Champaign, II1.; 
Fred Hampton, Bobby Rush, Diane Dunn. 

January 9, 1969, Wright Junior College, Chicago, IIL; 
Rufus Walls, Bobby Rush, Fred Hampton. 

January 14, 1969, Central YMCA Community College, Chi- 
eago, Ill.: Fred Hampton, Bobby Rush. 

January 15, 1969, California State College at Long Beach, 
Long Beach, Calif.; Alfred Jones. 

January 17, 1969, Loop City College, Chicago, Tll.; Fred 
Hampton, Robert White. 

January 24, 1969, Nasson College, Springvale, Maine; 
Thomas D. Pawley, Carla Ford. 


January 25, 1969, Denver University, Denver, Colo.; Joe 
Martin. 


January 27, 1969, Western Illinois University, Macomb, 
T.; Bobby Rush. 

January 28-29, 1969, University of Washington, Seattle, 
Wash.; Aaron Dixon. 

January 31, 1969, University of Washington, Seattle, 
Wash.; Kathy Jones. 

February 7, 1969, Fairfield University, Fairfield, Conn.; 
Jose Gonzalvez. 


February 7, 1969, Woodlawn Senior High School, Balti- 
more, Md.: Warren Hart. 
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February 9-15, 1969, University of Colorado, Boulder, 
Colo.: Lauren R. Watson. 

February 10, 1969, St. John’s College, Annapolis, Md.; 
Warren Hart. 

February 10, 1969, Eastern Washington State College, 
Chaney, Wash.; Aaron Dixon. 

February 10, 1969, University of Illinois, Circle Campus, 
Chicago, Ill.: Robert Brown. 

February 10, 1969, Malcolm X Jr. College, Chicago, IIl.; 
Rufus Walls. 

February 13, 1969, Indiana University, Bloomington, Ind.; 
Joe Martin, Stanford Patton, Fred Crawford. 

February 13, 1969, Northern Illinois University, DeKalb, 
Ill.; Fred Hampton. 

February 14, 1969, California State College at Los An- 
geles, Los Angeles, Calif.; Raymond Hewitt, Elaine 
Brown. 

February 15, 1969, Valparaiso University, Valparaiso, 
Ind.; Joe Martin, Robert O’Bannon. 

February 15, 1969, San Diego State College, San Diego, 
Calif.; Kenneth Lee Denmon, Walter Wallace, Jr. 

February 16, 1969, University of Denver, Denver. Colo.; 
Lauren R. Watson. 

February 16, 1969, Hollywood High School, Los Angeles, 
Calif.; Donald Cox. 

February 17, 1969, Crane High School, Chicago, IIL; 
Billy Brooks, Bobby Rush, Fred Hampton, Rufus Walls, 
Jewel Barker. 


February 19, 1969, Roosevelt University, Chicago, IIL; 
Fred Hampton. 


February 20, 1969, Central Missouri State Teachers Col- 
lege, Warrensburg, Mo.; Felix O’Neal. 

February 20, 1969, Chicago State Teachers College, Chi- 
cago, Ill.; Bobby Rush, Billy Brooks. 

February 20, 1969, Northeastern University, Chicago, IL: 
Fred Hampton. 
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February 20, 1969, Northeastern University, Chicago, IIL; 
Fred Hampton, Robert Lee, Jerry Dunnigan. 

February 20, 1969, Roosevelt University, Chicago, TIL; 
Rufus Walls. 

February 21, 1969, Colorado College, Colorado Springs, 
Colo.; Lauren Watson. 

February 21, 1969, Lee High School, New Haven, Conn.; 
Emilio Bermiss. 

February 21, 1969, New York State University, Brockport, 
N.Y.; George Mason Murray. 

February 22, 1969, Columbia University, New York, N.Y.; 
Raymond Hewitt. 

February 24, 1969, Baltimore Community College, Balti- 
more, Md.; Warren Hart. 

February 25, 1969, Northern Illinois University, DeKalb, 
Tll.; Fred Hampton. 

February 26, 1969, Midwestern College, Denison, Iowa; 
Eddie Bolden. 


February 28, 1969, Irving High School, Maywood, IIl.; 
Fred Hampton. 

March 5, 1969, University of Missouri, Kansas City, Mo.; 
Keith Hinch. 


March 6, 1969, University of California at Los Angeles, 
Los Angeles, Calif.; Delmar Mossett. 

March 7, 1969, Crossmont Junior College, El Cajon, Calif.; 
Kenneth Denmon, Walter Wallace, Jr. 

March 8, 1969, Horace Mann Junior High School, San 
Francisco, Calif.; David Hilliard. 

March 10, 1969, Towson State Teachers College, Towson, 
Md.; Warren Hart. 

March 10, 1969, Morgan State College, Baltimore, Md.; 
Warren Hart. 

March 10, 1969, Maryland Institute, Baltimore, Md.; Elijah 
Boyd. 

March 10, 1969, Loop City College, Chicago, Ill.; Fred 
Hampton. 
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March 11, 1969, Johns Hopkins University, Baltimore, 
Md.: Warren Hart. 

March 12, 1969, Bellevue High School, Bellevue. Wash.; 
Carnell Garden, David Hendrix. 

March 12, 1969, University of Aarhus, Copenhagen, Den- 
mark; Raymond Hewitt. 

March 12, 1969, Helsinki University, Helsinki, Finland; 
Raymond Hewitt. 

March 12, 1969, Yale University, New Haven, Conn.; Jose 
Gonzalvez. 

March 13, 1969, Goucher College, Towson, Md.; Warren 
Hart. 

March 13, 1969, Northeastern High School, Baltimore, 
Md.:; Elijah Boyd. 

March 17, 1969, Oslo University, Oslo, Norway; Raymond 
Hewitt. 

March 18, 1969, State University of New York, Buffalo, 
N.Y.: Westley Brown. 


March 19, 1969, University of Maryland, College Park, 
Md.: Warren Hart. 


March 19, 1969, Central Senior High School, Kansas City, 
Mo.; Felix O'Neal, W. H. Whitfield, June Charles Sims. 

March 20, 1969, Johns Hopkins University, Baltimore, Md.; 
Elijah Boyd. 

March 21, 1969, Mount St. Agnes College, Baltimore, Md.; 
Elijah Boyd. 

March 21, 1969, Helsinki University, Helsinki, Finland; 
Bobby Seale, Raymond Hewitt. 

March 21, 1969, Mills College, Oakland, Calif.; Kathleen 
Cleaver. 

March 24, 1969, Beloit College, Beloit, Wis.; Fred Hamp- 
ton, Nathaniel Junior. 

March 25, 1969, Barnard College, New York, N.Y.; Rich- 
ard Moore. 

March 26, 1969, Roosevelt University, Chicago, Ill.; Fred 
Hampton, Bobby Rush, Alscino Shinn. 


49 


April 2, 1969, Milwaukee Technical College, Milwaukee, 
Wis.; Walter Chesser. 

April 4, 1969, University of Washington, Seattle, Wash.; 
Aaron Dixon. 

April 10, 1969, Indiana University, Bloomington, Ind.; 
Fred Crawford, Lawrence Roberts, Will Martin. 

April 11-21, 1969, Lincoln High School, San Diego, Calif.; 
Kenneth Denmon. 

April 13, 1969, Los Angeles Trade and Technical College, 
Los Angeles, Calif.; Raymond Hewitt. 

April 14, 1969, University of Colorado, Boulder, Colo.; 
Lauren Watson, Russ Simpson. 

April 15, 1969, Los Angeles Trade and Technical College, 
Los Angeles, Calif.; Bobby Seale. 

April 16, 1969, St. Paul School of Theology, Kansas City, 
Mo.; Henry Finley. 

April 17, 1969, Northwestern University, Evanston, IIL; 
Fred Hampton. 


April 18, 1969, Helms Junior High School, Richmond, 
Calif.; Bobby Seale. 

April 21, 1969, Fayetteville State Teachers College, Fay- 
etteville, N.C.; Carver Gene Neblitt. 

April 22, 1969, Edward Williams College, Teaneck, N.J.; 
Carl Conrad Nichols. 


April 23, 1969, University of California, Berkeley, Calif.; 
Bobby Seale. 

April 24, 1969, Englewood High School, Chicago, II.; 
Billy Brooks. 

April 27, 1969, City College of New York, New York, N.Y.; 
Emory Douglas, Kathleen Cleaver. 

April 28, 1969, Park College, Parkville, Mo.; Keith Hinch, 
Henry Finley. 

April 28, 1969, Whitman College, Walla Walla, Wash.; 
Elmer Dixon. 

April (exact date unknown), State University of New York 
at Oswego, Oswego, N.Y.; Westley Brown. 
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May 1, 1969, University of Washington, Seattle, Wash.; 
Aaron Dixon. 

May 2, 1969, Muskingum College, New Concord, Ohio; 
Carl Conrad Nichols. 

May 5. 1969, Johns Hopkins University, Baltimore, Md.; 
Warren Hart. 

May 5, 1969, California State College at Long Beach, Long 
Beach, Calif.; Raymond Hewitt. 

May 6, 1969, University of Washington, Seattle, Wash.; 
Aaron Dixon, Anthony Ware. 

May 8, 1969, St. Peter’s College, Jersey City, N.J.: James 
York. 

May 8, 1969, Lutheran Seminary, Gettysburg, Pa.; Warren 
Hart. 

May 8, 1969, University of Maryland, College Park, Md.; 
Elijah Boyd. 

May 13, 1969, Wichita State University, Wichita, Kans.; 
Henry Finley. 

May 13. 1969, University of California at Los Angeles, Los 
Angeles, Calif.: Raymond Hewitt. 

May 14, 1969, Sacred Heart University, Bridgeport, Conn.; 
Ericka Huggins. 

May 14, 1969, Morgan State College, Baltimore. Mad.; 
Elijah Boyd. 

May 15, 1969, Somerset County College, Somerville, N.J.; 
Carl Conrad Nichols. 

May 15, 1969, Central Washington State College, Ellens- 
burg, Wash.; Aaron Dixon. 

May 17, Yale University, New Haven, Conn.; Lonnie 
MeLuceas, Ericka Huggins, Larry Townsend. 

May 19, 1969, Yale University, New Haven, Conn.: Bobby 
Seale. 


May 19, 1969, Roosevelt High School, Des Moines, Iowa; 
James Drew. 


May 19, 1969, San Diego State College, San Diego, Calif. ; 
Kenneth Denmon. 
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May 19, 1969, Los Angeles City College, Los Angeles, 
Calif.; Raymond Hewitt. 

May 19, 1969, Maleoln X Junior College, Chicago, IIl.; 
Fred Hampton. 

May 20, 1969, University of Wisconsin, Madison, Wis.; 
Fred Hampton. 

May 21, 1969, University of Wisconsin-Milwaukee, Mil- 
waukee, Wis.; Dakin Gentry. 

May 22, 1969, University of Calfornia at Los Angeles, Los 
Angeles, Calif.; Joseph Brown. 

May 28-29, 1969, El Camino Junior College, Gardena, 
Calif.; Delmar Mossett. 

June 5, 1969, San Diego Mesa College, San Diego, Calif.; 
Walter Wallace, Jr. 

June 6, 1969, University of California at Los Angeles, 
Los Angeles, Calif.; Raymond Hewitt. 

June 7, 1969, University of Southern California, Los An- 
geles, Calif.; Raymond Hewitt. 

June 28, 1969, University of Wisconsin-Beloit, Beloit, 
Wis.; Odell Montgomery. 

July 10, 1969, San Diego State College, San Diego, Calif. ; 
Walter Wallace, Jr. 

August 48, 1969, Drake University, Des Moines, Iowa; 
Charles Knox. 


August 6, 1969, Wisconsin State University-Eau Claire, 
Eau Claire, Wis.; Lovetta Brown. 
, 1969, Mathewson Junior High School, Wichita, 
Kans.; Felix O’Neal, Philip Crayton, Henry Finley, 
Tom Robinson, Archie Simmons, Keith Hinch. 


August 13, 1969, University of Colorado, Boulder, Colo.; 
Elbert Howard. 

August 14, 1969, University of Washington, Seattle, Wash. ; 
Bobby White, Earl Brooks, Roberta Alexander. 

September 6, 1969, University of Missouri, Kansas City, 
Mo.; Felix O’Neal, Brian O’Neal, Henry Finley, Tom 
Robinson, Andre Weatherby. 
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September 9, 1969, Tufts University, Medford, Mass.; 
Douglas Miranda. 

September 12. 1969, Howard University, Washington, D.C. ; 
Robert Lee. 

September 13, 1969, American University, Washington, 
D.C.; Robert Lee. 

September 14, 1969, Intermediate School, New York, N.Y.; 
Robert Lee. 

September 17, 1969, University of North Carolina, Chapel 
Hill, N.C.: Robert Lee. 

September 17, 1969, University of Maine, Orono, Maine; 
Eugene Jones. 

September 21, 1969, University of Wisconsin, Madison, 
Wis.: Lovetta Brown, Howard Haralson. 

September 22, 1969, State University of New York at Buf- 
falo, Buffalo, N.Y.; Robert Lee. 

September 25, 1969, Marquette University, Milwaukee, 
Wis.: Donald Jackson. 

September 25, 1969, University of Wisconsin-Milwaukee, 
Milwaukee, Wis.; Dakin Gentry. 

September 25, 1969, Yale Law School, New Haven, Conn.; 
Roscoe Lee, Elizabeth Bragg. 

September 29, 1969, Waseda University, Tokyo, Japan; 
Elbert Howard, Roberta Alexander. 

October 1, 1969, Memorial Junior High School, San Diego, 
Calif.; Kenneth Denmon. 

October 3, 1969, Case Western Reserve University, Cleve- 
land, Ohio; David Hilliard. 

October 6, 1969, Northwestern University, Evanston, IIl.; 
Fred Hampton. 

October 9, 1969, Glendale Community College, Glendale, 
Calif.; Elaine Brown. 

October 11, 1969, Princeton University, Princeton, N.J. 
Carl Conrad Nichols. 


October 14, 1969, University of Connecticut, Storrs, Conn. 
Douglas Miranda. 


October 14, 1969, San Jose State College, San Jose, Calif. ; 
Connie Matthews. 

October 15, 1969, Ripon College, Ripon, Wis.; David 
Young, Donald Jackson. 

October 15, 1969, Leeward Community College, Honolulu, 
Hawaii; Elaine Brown. 

October 15, 1969, University of Hawaii, Honolulu, Hawaii; 
Elaine Brown. 

October 16, 1969; University of Calgary, Calgary, Canada; 
Raymond Hewitt, Emory Douglas. 

October 21, 1969; Temple University, Philadelphia, Pa.; 
Clarence Peterson, Rene Johnson. 

October 21, 1969; San Diego Mesa College, San Diego, 
Calif.; Otis Moran. 

October 28, 1969, State University of New York at Buffalo, 
Buffalo, N.Y.; James Caston. 

October 28, 1969; St. Cloud State College, St. Cloud, Minn.; 
Earl Leon Anthony. 


October 28, 1969, Rio Grande College, Rio Grande, Ohio; 
Rufus Walls. 


October 29, 1969, Ball State University, Muncie, Ind.; 
Donald Campbell, Robert O’Bannon, Milan Busby. 
October 29, 1969, Illinois State University, Normal, IIL; 
Mark Clark, Edward McChriston, Leon Harps, Fred 

Hampton. 

October 30, 1969, University of California at Davis, Davis, 
Calif.; David Hilliard. 

October 30, 1969, Sacramento State College, Sacramento, 
Calif.; David Hilliard. 

October 30, 1969, Western Washington State University, 
Bellingham, Wash.; Connie Matthews. 

October 31, 1969, University of Washington, Seattle, 
Wash.; Connie Matthews. 

November 4, 1969, Massachusetts Institute of Technology, 
Cambridge, Mass.; Douglas Miranda. 

November 7, 1969, Portland State University, Portland, 
Oreg.; Kent Ford. 
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November 7, 1969, Ricker College, Houlton, Maine; James 
Coston, Al Carroll. 

November 14, 1969, Washington State University, Pull- 
man, Wash.; Anthony Ware. 

November 14, 1969, Southern Illinois University, Carbon- 
dale, Ill.; Fred Hampton. 

November 17, 1969, at two universities in Montreal and 
Edmonton, Canada; Fred Hampton, Willie Calvin, Jeri 
Eldridge. 

November 20, 1969, Central State University, Wilberforce, 
Ohio; Fred Hampton, Willie Calvin, Jeri Eldridge. 
November 20, 1969, Boston University, Boston, Mass.; 

Flovd Hardwick. 

November 20, 1969, University of California, Berkeley, 

Calif.; David Iblhard. 


November 20, 1969, Los Angeles Valley College, Los An- 
geles, Calif.; Elaine Brown. 
November 23, 1969, University of Illinois, Circle Campus, 


Chicago, Ill.; Fred Hampton. 

November 29, 1969, University of Illinois, Circle Campus, 
Chicago, Ill.; Fred Hampton. 

December 4, 1969, Maleolm X Junior College, Chicago, IIL; 
Rufus Walls. 

December 4, 1969, University of Chicago, Chicago, II1.; 
Bobby Rush. 

December 5, 1969, Portland State University, Portland, 
Oreg.: Kent Ford. 

December 7, 1969, Yale University, New Haven, Conn.; 
Douglas Miranda. 

December 8, 1969, Northeastern Illinois State College 
Chicago, Ill.; Rufus Walls. 

December 9, 1969, New Haven College, New Haven, Conn. 
Charles Pinderhughes. 

December 10, 1969, University of Missouri, Columbia, Mo. 
Andre Weatherby. 

December 10, 1969, Portland State University, Portland, 
Oreg.; Kent Ford. 


December 10, 1969, University of Washington, Seattle, 
Wash.; Kathleen Halley. 

December 10, 1969, Niles North High School, Niles, Tll.; 
Bobby Rush. 

December ??, 1969, Indiana University, Bloomington, Ind.; 
Robert O’Bannon, Keith Parker. 

December 12, 1969, Trinity College, Hartford, Conn.; 
Robert Webb. 

December 14, 1969, American University, Washington, 
D.C.; Stephen MeCutchen. 

December 15, 1969, San Francisco State College, San 
Francisco, Calif.; David Hilliard. 

December 15, 1969, Portland State University, Portland, 
Oreg.; Kent Ford. 

December 16, 1969, Maleolm X Junior College, Chicago, 
Tll.; Bobby Rush. 

December 17, 1969, Cornell University, Ithaca, N.Y.; 
Charles Scott. 

December 17, 1969, University of Hartford, Hartford, 
Conn.; Charles Pinderhughes. 

December 18, 1969, College of San Mateo, San Mateo, 
Calif.; David Hilliard. 


December 20, 1969, Maleolm X Junior College, Chicago, 
Ill.; Bobby Rush. 


December 21, 1969, Case Western Reserve University, 
Cleveland, Ohio; David Hilliard. 


CONTRIBUTIONS 


Mr. Hoover. Public benefits are held by the BPP 
aimed chiefly at raising money for legal defense funds. 
One benefit in New York City during May 1968 to raise 
bail money for Eldridge Cleaver netted $6,500. 


Prominent individuals have made some substantial 
contributions to the BPP. A leading movie actor has 
contributed at least $1,000 and a well-known movie actress 
has reportedly given as much as $8,000 to the BPP. 
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Negro entertainer Dick Gregory, in a public speech on 
December 10, 1969, stated that he sent $1,500 to the BPP. 

Upper echelon New Yorkers reportedly are giving legal 
defense fund benefits for the BPP. According to articles 
in the January 16, 1970, editions of the New York Times 
and the New York Post, the wife of composer-director 
Leonard Bernstein gave a cocktail part for the BPP in 
her home. More than $10,000 in cash and pledges was 
collected for the BPP at the party which was attended by 
the Bernsteins and guests, including film director Otto 
Preminger, Mrs. Peter Duchin, wife of the orchestra 
leader, and Mrs. Sidney Lumet, wife of the film director. 
Included among the pledges was one by Bernstein himself 
who promised to donate the proceeds of his next concert, 
a sum he indicated would be in four figures. 

Funds are also collected and donated to the BPP by 
numerous radical leftist groups. The main source of 
funds for the BPP in Los Angeles, Calif., is the Los 
Angeles Friends of the Panthers, which is a group com- 
posed of white individuals including Donald Freed, a 
leader of the New Left, and Shirley Sutherland, a Cana- 
dian and the daughter of the leader of a minority politi- 
cal party in Canada. 

A $15,000 donation to the BPP was made in December 
1969 by a member of the Committee of Returned Volun- 
teers (CRV), the protest group formed by former Peace 
Corps members, of which I spoke earlier. 


Many contributions also have been obtained from in- 
dividuals, particularly small businesmen who have been 
pressured to make “donations” to the BPP for its so-called 
community projects. 

It has been reported that the Union Theological Sem- 
inary of New York City is considering plans to pledge 
seminary stocks and bonds in the amount of $400,000 to 
be used as bail bond, for three of the “Panther 21.” The 
“Panther 21” refers to the 21 members of the Black Pan- 
ther Party who were indicted on April 21, 1969, in New 
York City for conspiring to commit murder and arson. 
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Twelve of the 21 are in custody in New York City in lieu 
of bond ranging up to $100,000. 

Let us clear away the rhetoric and confusion purposely 
generated to shroud the Black Panther issue and get it 
back into proper perspective. Under the rule of law, the 
laws must be enforced and violators held accountable or 
a free society cannot exist. An organization which stock- 
piles illegal weapons, trains in guerrilla warfare, and 
seeks confrontation with enforcement officers for the 
express purpose of killing them is certainly in violation of 
the law. Yet, when lawful process is applied to bring 
the Black Panthers under control, their cries of “geno- 
cide” and “harassment” are seemingly accepted by many 
without question. 

This band of self-styled revolutionists must not be al- 
lowed to intimidate law enforcement authorities, mer- 
chants, and any other citizens 


AFFIDAVIT 


Washington 
District of Columbia) ss. 


Adolphus N. Spence, being first duly sworn, deposes and 
says: 


Tam the Public Printer of the United States, having been 
duly appointed by the President of the United States, by 
and with the advice and consent of the Senate. The state- 
ments set forth in the following numbered paragraphs 
are true and correct to the best of my knowledge, informa- 
tion and belief: 

1. Under the terms of 44 U.S.C. 301 the Public Printer 
is mandated to take charge of and manage the Govern- 
ment Printing Office. 

2. The Public Printer is further mandated by 44 U.S.C. 
1702 to appoint a competent person to act as Superintend- 
ent of Documents. 

3. Congress is required under 44 U.S.C. 501 to have 
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all of its printing, binding and blank-book work done at 
the Government Printing Office, with certain exceptions 
not here applicable. 

+. There is no discretion vested in the Public Printer 
as to what Congressional material he will or will not print. 
The provisions of chapter 7 of title 44,U.S.C. require 
him to print the reports and other documents of Con- 
gress as evidenced by section 701. 

An order by either House of Congress to print a report 
or other document need only signify the “usual number” 
of copies for binding and distribution among those en- 
titled to receive them which shall be printed. 


>. Of the number of reports printed a certain amount 
must be bound. 


6. The Public Printer is further required to make a 
certain distribution of all reports printed as set out in 
chapter 7 of title 44. 

7. In addition, he shall supply the Superintendent of 
Documents with sufficient copies of reports to be bound 
and distributed to State libraries and other designated 
depositories for their permanent files under 44 U.S.C. 
738. 

8. As provided in 44 U.S.C. 1903, copies of publications 
furnished to depository libraries by the Superintendent 
of Documents shall inelude all publications, not confidential 
in nature, printed upon the requisition of a congressional 
committee. 

9. A number of copies of all Congressional reports is 
also required by 44 U.S.C. 1718 and 1719 to be printed and 
furnished to the Library of Congress for use in the Dis- 
trict of Columbia and for international exchange. 

10. House Report 91-1607, entitled “Limited Survey of 
Honoraria Given Guest Speakers for Engagements at 
Colleges and Universities,” was duly authorized and sub- 
mitted for printing to the Government Printing Office in 
the normal course of business on September 21, 1970. 


11. In accordance with the requisition and the terms of 
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title 44 U.S.C. the Government Printing Office commenced 
work on the required number of copies of the report. 

12. The temporary restraining order issued in this 
action has prevented the Public Printer and the Superin- 
tendent of Documents from executing their statutory 
responsibilities as required by the act of Congress set 
forth as title 44 United States Code. 


ADOLPHUS N. SPENCE 


[Subscribed and sworn on October 16, 1970] 


ORDER 


This cause came on for hearing on the 23rd day of 
October, 1970 upon plaintiffs’ motion for a preliminary in- 
junction and defendants * opposition thereto and during 
the argument on the motion, the parties to the action 
through their counsel having agreed that the Court could 
consider this matter on defendants’ motion to dismiss, 
plaintiffs’ complaint for permanent injunction and the 
record and counsel for defendants * having deferred to 
the Court's request that the temporary restraining order 
entered in this cause he extended to the close of the 
Court’s business on the 28th day of October, 1970 in order 
to afford the Court the opportunity to make findings of 
fact, conclusions of law and to enter the final judgment 
in the action, it is by the Court this 23rd day of October, 
1970 

ORDERED that the temporary restraining order ent- 
ered herein by the Court on the 14th day of October, 1970 
be and the same hereby is extended to the close of the 
Court’s business on the 28th day of October, 1970 and it is 

FURTHER ORDERED that the Clerk of Court be and 
he is hereby directed to record in this Court’s docket an 
entry reflecting the agreement of the parties* to this 


* No appearance has been entered in this action in behalf 
of Congressmen Louis Stokes and Richardson Preyer. They 
are not represented in this action by counsel. 


60 


action made through their counsel that this cause has 
been submitted to the Court for final disposition on de- 
fendants’ motion to dismiss, plaintiffs’ complaint for per- 
manent injunction and the record. 


/s/ Gesell, J. 
United States District Judge 


MEMORANDUM OPINION 


This is a class action for declaratory judgment and in- 
junctive relief. Plaintiffs seek to enjoin the official pub- 
lication and distribution of a Report of the Committee on 
Internal Security of the House of Representatives. The 
matter is before the Court on affidavits and briefs after 
full argument. The parties have stipulated that the 
record before the Court is complete and that the case 
is in posture for final disposition. 

Defendants in this action are the members of the House 
Committee on Internal Security, its Chief Counsel, the 
Public Printer and the Superintendent of Documents. 
The Report in question is entitled “Limited Survey of 
Honoraria Given Guest Speakers for Engagements at 
Colleges and Universities,” consisting of 25 pages. A 
copy of the Report as filed with the House of Representa- 
tives following the commencement of this action is in 
evidence. The Public Printer is presently subject to a 
Temporary Restraining Order issued by this Court, re- 
straining any printing or distribution of the Report which 
the Chairman of the Committee has released to the press. 

A foreword to the Report prepared by the Committee’s 
Chairman states its origin: 

Early this year, I became concerned—as did many 
of my colleagues—with frequent news accounts of 
inflammatory speeches which were being made to large 
audiences on college and university campuses by the 
radical rhetoricians of the New Left promoting vio- 
lence and encouraging the destruction of our system 
of government. At times, reference was made in these 
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reports to the fact that the speakers who preach such 
a message of hate for America and its institutions 
often received substantial appearance fees. 

A question which persistently confronts our com- 
mittee is the one of how and where revolutionary 
movements in the United States obtain the financing 
for their activities. 

The Report presents the results of a survey conducted by 
the Committee’s staff without use of any formal process. 
The Committee staff by correspondence obtained informa- 
tion from a number of institutions of higher learning, 
listing speakers who had appeared on their campuses and 
in some eases the honoraria paid them. 

A list of 1168 names thus obtained, as supplemented by 
newspaper data, was then checked against Committee 
sources in an effort to determine whether or not any of 
the speakers has been associated with one or more of 12 
organizations.* In this fashion the Committee isolated 
the names of 65 individuals. The Report, after describ- 
ing the procedures summarized above, listed the names 
of each of the individuals so chosen, their alleged associ- 
ations or affiliations, and the honoraria paid them indi- 
vidually where that had been ascertained. The Report 


* The 12 organizations listed in an appendix to the Report 
are: 

Nation of Islam; 

Communist Party; 

National Committee to Abolish HUAC; 

National Mobilization Committee to End the War in 
Vietnam ; 

Socialist Workers Party; 

[Persons] Cited for Contempt in Connection with the 
“Chicago Seven” Conspiracy Trial; 

Black Panther Party; 

Students for a Democratic Society ; 

Student Non-Violent Coordinating Committee ; 

New Mobilization Committee to End the War in Vietnam; 

Spring Mobilization Committee to End the War in Viet- 
nam; and 

Youth International Party (Yippies). 
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raised the inference, without any positive evidence or any 
effort to obtain such evidence, that the sums paid for the 
speeches might have been made available, in whole or 
in part, to the organizations. The Report concludes as 
follows: 

The committee believes that further, more costly, 
probing of this matter would only add greater detail 
to the findings—not greater enlightenment. This 
report, therefore, concludes the committee’s inquiry 
into the question of honoraria paid campus speakers. 

No legislation is mentioned or recommended. 

When the complaint was filed, the Report was due to be 
released at noon on the following day. Plaintiffs sought 
to prevent filing, printing or any republication by a 
temporary restraining order. On October 13, 1970, the 
Court enjoined printing and distribution but refused to 
interfere with the filing of the Report with the House of 
Representatives or to enjoin any member of the Com- 
mittee from discussing or disseminating the Report on 
or off the floor of the House. 

Plaintiffs contend that the publication through the Pub- 
lic Printer and wide dissemination of the Report is 
still contemplated. This is not in dispute. The Printer 
has been directed initially to print 6,000 copies. Plaintiffs 
urge that this contemplated publication and distribution 
will infringe the rights of the 65 listed individuals under 
the First Amendment, and that it is being undertaken 
by the Committee without any proper legislative purpose. 
Plaintiffs ask that the Court enjoin the members of 
Congress, their agents and representatives and the Public 
Printer from any publication and distribution of this 
Report, limiting its disclosure to insertion in the Congres- 
stonal Record and such discussion as follows in the normal 
process of any debate on the floor of the House. 

By motion to dismiss, the Department of Justice which 
appears on behalf of all defendants,* raises a series of 


* Congressmen Preyer and Stokes are not represented by 
counsel in this action. 


objections which place in focus the difficult constitutional 
issues presented by this action. Defendants assert that 
the publication and distribution of the Report is protected 
both by the Speech or Debate Clause of the Constitution 
and by the doctrine of separation of powers. Further, 
defendants claim that the Report was prepared for a 
proper legislative purpose, but that in any event the 
Court is wholly without power to prohibit the printing 
and distribution of any report on any subject prepared 
by any committee of Congress for any purpose where the 
information contained in the report has been gathered 
by the committee without use of process or other legal 
compulsion. Thus the issues as framed relate to whether 
the Court has any authority to entertain the complaint in 
any of its aspects and, if so, the extent of relief which 
is appropriate under the Constitution. 

Before turning to a review of the authorities, it is 
important to emphasize that this litagation unquestionably 
presents an immediate issue of free speech and assembly. 
The Report is exclusively concerned with speakers on 
college campuses who appeared there by invitation or 
otherwise and diseussed issues of current importance in 
our society. It is not suggested in the Report that the 
speeches in any instance presented any clear or immedi- 
ate danger, but simply that the speakers are “Pied Pipers 
of pernicious propaganda.” They are listed in the so- 
called “blacklist” merely because they spoke and are 
believed to have been at some time associated with an 
organization distasteful to the Committee. 

The Committee listed speakers in the report apparently 
with the hope and expectation that college officials, alumni 
and parents would bring social and economic pressures 
upon the institutions that had permitted these speeches 
in order to ostracize the speakers and stultify further 
eampus discussion. The Report states: 

If, in a sampling of 3-14% of the institutions of 
higher education, funds in this volume [$108,967.85] 
are derived by such persons, the people of the United 
States have a right to conclude that the campus-speak- 


ing circuit is certainly the source of significant financ- 
ing for the promoters of disorderly and revolutionary 
activity among students. Speaking appearances are 
not only revenue-producing, but afford a forum where 
the radicalization process may be continually ex- 
panded. 

The committee believes that the limited sampling 
made is sufficient to alert college and university 
administrators, alumni, students, and parents to the 
extent of campus speaking in promoting the radical 
revolutionary movement... . 


Thus, whether or not the Report was prepared pursuant 
to a proper legislative purpose, a matter which will be 
considered below, there can be no question as to its impact 
upon the right of free speech and assembly. This is an 
area that our form of government, our Constitution and 
decisions of the Supreme Court emphasize is entitled to 
the closest scrutiny and the broadest possible protection. 
See, e.g., Bates v. City of Little Rock, 361 U.S. 516 (1960) : 
West Virginia Board of Education v. Barnette, 319 U.S. 
624 (1943); Abrams v. United States, 250 U.S. 616 (1919) 
(Holmes, J. and Brandeis, J., dissenting). Recent history 
is full of instances where disregard for these basic free- 
doms has done damage to individuals and corroded our 
institutions. See, e.g., Barenblatt v. United States, 360 
USS. 109, 147-59 (1959) (Black, J. dissenting) ; Appendices 
4 and 5 to Jurisdictional Statement filed in the Supreme 
Court in the case of Stamler v. Willis (filed herein as 
Plaintiffs’ Exhibit 1). Plaintiffs clearly demonstrate 
that they are faced with irreparable injury if publication 
of the “blacklist” under the auspices of the Congress is 
allowed, and accordingly defendants must demonstrate a 
constitutionally protected justification for publication. 


First it is suggested that the publication of this Report 
is protected by the Speech or Debate Clause of the Consti- 
tution. Article I, Section 6, Clause 1, of the Constitution 
reads in pertinent part: 


The Senators and Representatives . . . for any Speech 
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or Debate in either House . . . shall not be questioned 
in any other Place. 


In considering the application of this Clause to the 
issues here presented, it should be noted that no injunction 
is sought to prevent any members of the Committee or 
other members of the House or Senate from discussing 
the Report, its contents or its import on the floor of Con- 
gress. Nor is any injunction sought which will prohibit 
placing the Report in the Congressional Record for the 
information of all members of Congress. Plaintiffs concede 
and the Court so holds that under the Speech or Debate 
Clause there is no power in the Court to enter prohibi- 
tions of this type. The question presented is a narrower 
one, namely, whether the Speech or Debate Clause has 
been or should be interpreted to have a broader applica- 
tion than these privileges which it clearly grants. 

The scope of the protection afforded by the Speech 
or Debate Clause has been considered by the Supreme 
Court on five occasions: Kilbourn v. Thompson, 103 U.S. 
168 (1881); Tenney v. Brandhove, 341 U.S. 367 (1951); 
United States v. Johnson, 383 U.S. 169 (1966); Dom- 
browski v. Eastland, 387 U.S. 82 (1967); and Powell v. 
McCormack, 395 U.S. 486 (1969). These cases establish 
that the courts lack jurisdiction to entertain an action 
seeking any remedy against a member of Congress for 
any statement made or action taken in the sphere of 
legitimate legislative activity. As stated in Powell: 

The purpose of the protection afforded legislators is 
not to forestall judicial review of legislative action 
but to insure that legislators are not distracted from 
or hindered in the performance of their legislative 
tasks by being called into court to defend their actions. 
. .. Freedom of legislative activity and the purposes 
of the Speech or Debate Clause are fully protected if 
legislators are relieved of the burden of defending 
themselves. 395 U.S. at 505. 


The Supreme court in Powell left open the question whe- 
ther an action could be maintained against Congressmen 
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to compel the seating of a member of the House, the 
restoration of seniority privileges, and the award of back 
pay. 395 U.S. at 506, f. 26. Plaintiffs contend that the 
discussion in Powell, together with such decisions as 
McGovern v. Martz, 182 F. Supp. 343 (D.D.C. 1960), and 
Long v. Ansell, 63 U.S. App. D.C. 68, 69 F.2d 386 (1934), 
indicates that this Court may restrain Congressmen from 
publishing, filing, or distributing, except by insertion in 
the Congressional Record, a report that impinges upon 
First Amendment rights. 

The Court is of a contrary view. Members of Congress 
have the same right to speak as anyone else. Their legis- 
lative activities are not limited to speech or debate on the 
floor of Congress. Information in this Report involves 
matters of public concern, and the Court will take no action 
which limits the use that individual Congressmen choose to 
make of the Report or its contents on or off the floor of 
Congress. No injunction is appropriate against any Con- 
gressman named defendant. This leaves for disposition the 


question of what relief, if any, should be granted as to 
the Public Printer, the Superintendent of Documents,* and 
employees or representatives of the Committee. 


It ix claimed that the protection afforded individual 
Congressmen by the Speech or Debate Clause is equally 
applicable to the Public Printer, and any members of the 
Committee staff when acting at the express direction of 
the Committee or of Congress. Reliance is placed primarily 
on Methodist Federation for Social Action v. Eastland, 
141 F. Supp. 729 (D.D.C. 1956). where both the Public 
Printer and the Superintendent of Documents were among 
the defendants in an action seeking to enjoin publication 
and distribution by a Senate Subcommittee on Internal 
Security of a document which named the plaintiff as a 
communist-front organization. A three-judge court dis- 


* The Superintendent of Documents is a subordinate of the 
Public Printer. While the Public Printer is appointed by the 
President, 44 U.S.C. § 301, he is a legislative employee. Dun- 
can v. Blattenberger, 141 F. Supp. 518, 515 (D.D.C. 1956). 
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missed the complaint against all defendants, apparently 
relying, among other things, on the Speech or Debate 
Clause. While the plaintiff’s claim was founded on an 
alleged libel in the report and not, as here, on an abridg- 
ment of First Amendment freedoms, the language of the 
court was broad: 
Nothing in the Constitution authorizes anyone to pre- 
vent the President of the United States from publish- 
ing any statement. This is equally true whether the 
statement is correct or not, whether it is defamatory 
or not, and whether it is or is not made after a fair 
hearing. Similarly, nothing in the Constitution author- 
izes anyone to prevent the Supreme Court from pub- 
lishing any statement. We think it equally clear that 
nothing authorizes anyone to prevent Congress from 
publishing any statement. 141 F. Supp. at 731. 
In its application to members of Congress, this language 
is consistent with this Court’s decision that no injunction 
should issue against the members of the Committee. In- 
sofar as the court in Methodist Federation read the Speech 
or Debate Clause or the separation of powers doctrine to 
afford complete protection to anyone other than Congress- 
men, however, the decision has been in effect overruled by 
Powell, where the Supreme Court stated: “That House 
employees are acting pursuant to express orders of the 
House does not bar judicial review of the constitutionality 
of the underlying legislative decision.” 395 U.S. at 504. See 
also, Dombrowski v. Eastland, 387 U.S. $2, 85 (1967); 
Stamler v. Willis, 415 F.2d 1365, 1368 (7th Cir. 1969). 
This case is, of course, somewhat distinguishable from 
Powell on the grounds that the report of a Committee of 
Congress is involved rather than congressional action af- 
fecting qualification for office. Defendants argue that the 
printing of a committee report by the Public Printer is a 
ministerial function necessary to allow Congressmen to 
bring their views before the Congress and the public, and 
hence a function insulated from judicial power. Nothing in 
the Constitution or the eases suggests, however, that a 
committee report is a necessary adjunct to speech or debate 
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in Congress. Article I, Section 5, of the Constitution pro- 
vides that “Each House shall keep a Journal of its Pro- 
ceedings, and from time to time publish the same... ,” a 
mandate fulfilled by the printing of the Congressional 
Record. As previously indicated, publication of the Report 
in the Congressional Record cannot be enjoined. Additional 
printing of a committee report for wide public distribution 
and sale, however, stands on a wholly different footing. 
While it is printed and distributed to members of Congress 
pursuant to statute, 44 U.S.C. $$ 701 et seq., nothing in the 
Constitution compels its publication, and its further print- 
ing and public distribution is not necessary to give effect 
to the freedom of Congressmen to speak and debate on or 
off the the floor. The Speech or Debate Clause does not 
necessarily bar an action to enjoin the Public Printer from 
printing a committee report for public distribution. 


Defendants also argue that this Court lacks jurisdiction 
because the issue presented involves a “political question,” 
and hence is not justiciable. This question of justiciability 
cannot, of course, be determined by simple rules or prin- 
ciples. While courts have in a long series of cases found 
the separation of powers doctrine no bar to judicial review 
of congressional investigations,“ defendants suggest that 
the issue in all these cases was the validity of formal con- 
sressional process. Accordingly, the Deputy Assistant 
Attorney General contended at oral argument that these 
decisions support the proposition that a Committee of 
Congress can print in a report anything it pleases, without 


* See, e.g., Watkins v. United States, 354 U.S. 178 (1957) ; 
Barenblatt v. United States, 360 U.S. 109 (1959); United 
States v. Rumely, 345 U.S. 41 (1953); Stamler v. Willis, 415 
F.2d 1365 (7th Cir. 1969). In Davis v. Ichord, No. 23,426 
(D.C. Cir. Aug. 20, 1970), the Court of Appeals rejected the 
separation-of-powers argument in an action seeking to enjoin 
the maintenance and use by this same Committee of an al- 
leged “political blacklist.” Dismissal of that case was upheld 
only on the basis that the threatened injury alleged by plain- 
tiffs had by the time the case was decided become so improba- 
ble that the controversy was no longer “live.” 
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interference from the judiciary, so long as the information 
is not gathered by compulsory process. This argument ig- 
nores the fact that the use of information, fully as much 
as the process by which it is gathered, may infringe con- 
stitutionally protected freedoms. Cf. Menard v. Mitchell, 
No. 22,530 (D.C. Cir. June 19, 1970). The decision to print 
and widely distribute the Committee Report involved here 
is no more a “political question” than the decision by the 
House of Representatives to exclude one of its members 
reviewed in Powell. 


Apart from the total privilege afforded by the Speech 
or Debate Clause, the authority of a congressional com- 
mittee to publish and distribute a report at public expense 
is not unlimited but is subject to judicial review in the 
light of the circumstances presented. In W: atkins v. United 
States, 354 U.S. 178 (1957), the Supreme Court considered 
at length the relationship between congressional investiga- 
tions and the Bill of Rights. Noting that congressional 
concern with alleged threats of subversion had brought 
about a new phase of legislative inquiry involving‘ broad- 
seale intrusions into the lives of private citizens, it de- 
clared that First Amendment rights “may be invoked 
against infringement of the protected freedoms by law or 
by lawmaking.” Unwilling to assume, as defendants do 
here, that “every congressional investigation is justified 
by a public need that overbalances any private rights af- 
fected,” the Court emphasized that where exposure and 
invasion of private rights are the result of a legislative 
inquiry, the inquiry must be justified by a genuine, specific 
legislative need. 

No inquiry is an end in itself; it must be related to, 
and in furtherance of, a legitimate task of the Con- 
gress. Investigations conducted solely for the personal 
aggrandizement of the investigators or to “punish” 
those investigated are indefensible. 354 U.S. at 187. 


Thus the issues here presented necessitate consideration 
of the legislative purpose underlying the Report, if any 
be shown. Judicial inquiry into the matter of legislative 
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purpose must be undertaken with caution and great defer- 
ence to the regularity of actions by a coordinate branch of 
government. No precise guidelines have been laid down by 
prior decisions concerned with this troublesome question. 
Congress to be sure has wide powers to investigate and 
report in aid of legislation, but where its activities encroach 
upon constitutionally protected liberties, a subordinating 
interest of the State must be affirmatively shown. See 
Barenblatt v. United States, 360 U.S. 109, 127 (1959). 


Nach situation must be analyzed on its own special facts. 
Here the Report not only fails to indicate any legitimate 
legislative purpose, but on its face contradicts any asser- 
tion of such a purpose. While counsel suggests that the 
Report could have been intended to stimulate legislation 
concerning the financing of “subversive” organizations, the 
Committee made no attempt to ascertain whether any hono- 
raria were being channeled to such organizations, and ac- 
knowledged that no further inquiry into the matters cov- 
ered by the Report was contemplated. No proposed or 
contemplated legislation is mentioned. Nor could the listing 
of names of speakers possibly be relevant to an inquiry 
concerning finances, and yet the list comprises the heart 
of this Report. The appeal is to college administrators, 
alumni and parents, not to members of Congress. The 
conclusion is inescapable that the Report neither serves 
nor was intended to serve any purpose but the one explicitly 
indicated in the Report: to inhibit further speech on college 
‘ampuses by those listed individuals and others whose po- 
litical persuasion is not in accord with that of members of 
the Committee. 


If a report has no relationship to any existing or future 
proper legislative purpose and is issued solely for sake 
of exposure or intimidation, then it exceeds the legislative 
function of Congress; and where publication will inhibit 
free speech and assembly, publication and distribution in 
official form at government expense may be enjoined. This 
is such a report. 


The Court recognizes that an injunction against public 
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printing and distribution of the Report, except through the 
Congressional Record, will not prevent distribution and 
discussion of the so-called “blacklist.” There are limits to 
judicial power just as there are limits to congressional 
committee action under our tripartite form of government. 


The Court is impelled to exercise its diseretion in favor 
of an injunction, limited though it may be, for several 
reasons. These are times of stress when our most cherished 
institutions are threatened by extremists of many different 
persuasions. It is in these circumstances that the right of 
free speech and assembly must be jealously safeguarded 
by all branches of government to the end that the inter- 
change of ideas and discussion, not violence, shall fashion 
the future of this democracy. There are undoubtedly indi- 
viduals who would destroy our institutions and form of 
government. If any of them are listed in this Report, our 
Constitution nevertheless preserves their right to speak 
even though their acts may be restrained. It is alien to any 
legitimate congressional function, as well as contrary to our 
most established traditions, for any Committee of the 
Congress to disseminate lists designed to suppress speech. 
Members of the Committee may speak their minds, and 
their words will carry added weight because of the great 
prestige of their high office. They cannot, however, by 
the mere process of filing a report devoid of legislative 
purpose, transform these views into official action by the 
Congress and have them published and widely distributed 
at public expense. 


The Court notes the increasing tendency of the legis- 
lative branch to investigate for exposure’s sake, and ex- 
presses the hope that members of Congress will by rule and 
attitude limit congressional inquiry to those matters amena- 
ble to constitutional legislative action. The Congress, the 
Judiciary, and the Executive branch properly seek remedies 
against violent conduct, but the marketplace of ideas cannot 
be closed and all branches of Government must in the last 
analysis depend on the common sense of citizens. This is 
the essence of democracy and it is in times of stress that 
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the fundamental requirement of free speech and non-violent 
assembly must be assiduously preserved wherever possible. 

The action is dismissed as to all Congressmen named 
defendants and the Committee’s Chief Counsel. The Public 
Printer and the Superintendent of Documents are perma- 
nently enjoined from printing or distributing the Report. 
The motion latterly made by plaintiffs to show cause why 
certain defendants should not be held in contempt of the 
Temporary Restraining Order is denied. 

The foregoing constitutes the Court’s Findings of Fact 
and Conclusions of Law. The Court’s Order is filed herewith. 


GerHarp A. GESELL 
United States District Judge 


October 28, 1970 


ORDER 


Plaintiffs’ application for declaratory judgment and 
permanent injunctive relief having, with consent of the 
parties, come before the Court on affidavits, and the Court, 
after briefs and full argument, having filed herewith its 
Memorandum Opinion containing Findings of Fact and 
Conclusions of Law, it is 

ORDERED that the Public Printer and the Superin- 
tendent of Documents be and each is hereby permanently 
enjoined from printing and/or distributing, or directly or 
indirectly causing to be printed or distributed, any copy 
of a Report of the House Committee on Internal Security 
captioned “Limited Survey of Honoraria Given Guest 
Speakers for Engagements at Colleges and Universities” 
or any portion, restatement or facsimile thereof, provided 
however that in the event said Report or any part thereof 
shall be introduced into or be mentioned during the course 
of proceedings of the House or of the Senate this injunc- 
tion shall not apply to subsequent normal publication or 
distribution of the Congressional Record in full text, with- 
out special reprinting or excerpting of any portion or 
portions relating to said Report; and it is 
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FURTHER ORDERED that the complaint be and it is 
hereby dismissed as to all parties except the Public Printer 
and the Superintendent of Documents, and the Temporary 
Restraining Order previously entered in this case is and 
shall be desolved upon the service of this Order on the 
Publie Printer; and it is further 

ADJUDGED and DECLARED that said Report of the 
House Committee for Internal Security is without any 
proper legislative purpose and infringes on the rights of 
individuals named therein as protected by the First Amend- 
ment to the Constitution of the United States, and that any 
publication of said Report at publie expense, except as 
herein provided, is illegal. 


GrrHarp A. GESELL 
United States District Judge 


October 28, 1970. 


NOTICE OF APPEAL 


Notice is hereby given that Rowland E. Darling and 
Adolphus N. Spence, defendants in the above named action, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the order granting 
plaintiffs’ Motion for a Permanent Injunction entered in 
this action on October 28, 1970, by the United States Dis- 
trict Court, Judge Gesell. 


Joun F. DoHeErty 
Kevin T. Maroney 
Bensamin C. FLANNAGAN 


GrorcE W. CaLHouN 
Attorneys for Defendants. 
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MOTION FOR SUMMARY REVERSAL OF THE 
DISTRICT COURT’S ORDER ENJOINING THE 
PUBLIC PRINTER AND THE SUPERINTENDENT 
OF DOCUMENTS FROM PRINTING OR 
DISTRIBUTING A HOUSE DOCUMENT OR, IN THE 
ALTERNATIVE, FOR EXPEDITED PROCESSING 
OF THIS APPEAL 


Defendants-Appellants move for summary reversal of, 
or in the alternative, expedited consideration of their ap- 
peal from, the order* of the District Court (per Judge 
Gesell) entered on October 28, 1970, enjoining the Public 
Printer and the Superintendent of Documents from print- 
ing and/or distributing any copy of a Report of the House 
of Representatives captioned “Limited Survey of Honoraria 
Given Guest Speakers for Engagements at Colleges and 
Universities”, which order of the Court also declared said 
Report to be without a proper legislative purpose. 

The Notice of Appeal was filed on October 30, 1970. 

The grounds for this Motion are fully set forth in the 
supporting Memorandum attached hereto. 


Respectfully submitted. 
Joun F. Doxwerty 
Kevin T. Maroney 
Bensamin C. FLrannacay 


Grorce W. CaLHoun 
Attorneys for Defendants- 
Appellants. 


* A copy of Judge Gesell’s Opinion and Order is attached 
hereto. 


ORDER 


Before: WricHt, McGowan and Tamm, Cireuit Judges, 
in Chambers. 

On consideration of appellants’ motion for summary re- 
versal of the District Court’s Order enjoining the Public 
Printer and the Superintendent of Documents from print- 
ing or distributing a House document or, in the alternative, 
for expedited processing of this appeal, of the opposition 
filed with respect thereto and of the record on appeal 
herein, it is 

ORDERED by the Court that appellants’ motion for 
summary reversal or, in the alternative, for expedited 
processing of this appeal is denied. 

Per Curiam 


Cireuit Judge Wricut did not participate in the fore- 
going order. 
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QUESTIONS PRESENTED 


1. Does each and every Report of a duly authorized 
Committee of the House of Representatives, regardless of the 
content of said Report, fall within the Speech or Debate Clause 
of Article I, Section 6, Clause 1, of the Constitution and is 
it, therefore, immune from judicial injunction against its 
being printed at public expense? 

2. Does the doctrine of separation of powers foreclose 
a court from enjoining the printing of any Congressional 
Committee Report, regardless of the content of said Report? 


3. Does the record in the case before this Court support 


the District Court's determination that the Report in issue in 


this proceeding serves no valid legislative purpose? 

4. Do First Amendment guarantees permit prior restraint 
by the judiciary of the printing of a Committee Report beyond 
that publication immune to judicial intervention by virtue of 


the Speech or Debate Clause? 


=n = 
STATEMENT OF THE CASE 


Plaintiffs accept the "Statement of the case" and "State- 
ment of Facts" as set forth at pages 1-13 of Defendants’ Brief. 
Defendants' statements are accurate as far as they go. Plain- 
tiffs would only add here the following description of the Re- 
porte/ which is the subject of this litigation. : 

The Report recites that it grew out of an investigation, 


conducted through a survey by staff personnel of the House Com- 


mittee on Internal Security, addressed to some 179 colleges and 


universities in the United States. A survey questionnaire sought 


to elicit a list of speakers who had appeared on the campuses 
of various educational institutions and to determine the extent 
of honoraria received by these speakers. The stated objective 
of the Committee in conducting this survey "was Coideceonine 


whether or not honoraria paid might be of sufficient amount to 


1/ "The Report" refers here and elsewhere in this Brief to House 
of Representatives Report No. 91-1607, prepared by the House Com- 
mittee on Internal Security, and captioned "Limited Survey of 
Honoraria Given Guest Speakers for Engagements at Colleges and 
Universities." A copy of the Report was identified in the Dis- 
trict Court as "Court Exhibit" and was sealed as part of the 
record. As noted in Defendants' Brief (p. 2, n. 1), the Report 
was not printed in the Joint Appendix. 

Plaintiffs-Appellees are identified herein as "Plaintiffs," 
and Defendants-Appellants as "Appellants." Appellants' Brief is 
identified herein as "Brief, p. Wy 
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indicate a prime source of financing to revolutionaries." 

(Court Exhibit, p. 6) However, the Report itself disclaims any 
demonstrated link between paid speaking engagements and "financ- 
ing to revolutionaries." As stated in Court Exhibit, p. 8: 

“The Committee has no way of ascertaining whether 

honoraria paid as indicated herein to a speaker in- 

ured to the benefit of the organizations with which 

they are identified or that the individuals were 

speaking in behalf of such organizations." 

The Report further recites that upon receiving responses 
to its survey questionnaire, the Committee staff engaged in the 
following exercise (Court Exhibit, p. 8): 

"All the names of speakers furnished by the col- 

leges and universities were searched in public 

source material available to the committee to as- 

certain whether individuals of the same names had 

been identified as members, or participants in the 

activities of communist, communist-front, or com- 

munist-infiltrated organizations, and/or militant, 
radical, or extremist groups, or self-proclaimed 
revolutionaries or provided public support to such 
groups and organizations." 

The "public source material" searched by the Committee 
was not identified in the Report. 

Following the procedures described above, the Committee 
isolated the names of 65 individuals, including the named Plain- 


tiff. Each of these individuals is listed in the Report, along 


with their alleged associations or affiliations, and the honor- 


aria paid them individually where that had been ascertained. 
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And, notwithstanding its earlier disclaimer (quoted above) of 
ability to link speaker honoraria with the designated "groups 
and organizations," the Report asserts as corelonse (Cour Ex- 

hibit, p. 14): 


"The people of the United States have a right to con- 
clude that the campus-speaking circuit is certainly 
the source of significant financing for the promoters 
of disorderly and revolutionary activity among stu- 
dents. Speaking appearances are not only revenue- 
producing, but afford a forum where the radicalization 
process may be continually expanded." 


The Report goes on to assert (ibid.) that "the Committee 


believes that the limited sampling made is sufficient to alert 
college and university administrators, alumni, students, and 
parents to the extent of campus speaking in promoting the campus 


revolutionaries." And the text of the Report concludes as fol- 


lows (ibid.): 


"The committee believes that further, more'costly, 

probing of this matter would only add greater de- 

tail to the findings -- not greater enlightenment. 

This report, therefore, concludes the committee's 

inquiry into the question of honoraria paid cam- 
a pus speakers ."2/ 


2/ On December 14, 1970, the Committee released House Report 
No. 91-1732 captioned "Report of Inquiry Concerning Speakers’ 
Honoraria at Colleges and Universities." This was a revised 
version of the Report, and includes 57 of the 65 individuals 
and 11 of the 12 organizations originally listed in the Report. 
The new report also contains an "Epilogue" and a new Appendix 
describing destruction of and damage to campus ROTC facilities. 


The Speech or Debate Clause Is Not a Bar to 


Judicial Scrutiny and Injunctive Relief 


Defendants assert that under the Speech or Debate Clause, 
the District Court lacked jurisdiction to inquire into the Re- 
port which is the subject of this litigation. As stated by De- 
fendants (Brief, p. 16): "[A] report of the House falls within 
the Speech and Debate Clause of the Constitution and as such it 
is immune from any judicial inquiry into the content thereof." 
Plaintiffs submit that neither the history of the Speech or De- 
bate Clause nor judicial construction of the Clause supports 
Defendants' assertion that Congressional reports enjoy blanket 
immunity from judicial scrutiny. 

The legislative privilege embodied in the Speech or De- 
bate Clause grew out of historic disputes between members of 
the English Parliament and the Crown. It was designed to protect 
the legislators from the King's wrath, so that they would not be 
deterred from discussing and acting upon the issues of the day. 
A shield against intimidation, the privilege was meant to insure 
the independence of the legislature. See, Comment, N.Y.U.L. 


Rev. 1227 (1968). When added to our Constitution in the Speech 
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or Debate Clause, the privilege had the same porpose. In ex- 
plaining that purpose, the Supreme Court in Tenney v. Brandhove, 
341 U.S. 367, 373 (1951), quoted as follows the wicings of 
James Wilson, a member of the Committee of Detail which had been 
responsible for addition of the Clause to the Constitution: 


"In order to enable and encourage a representative 
of the public to discharge his public trust with 
firmness and success, it is indispensibly necessary 
that he should enjoy the fullest liberty of: speech 
and that he should be protected from the resentment 
of everyone. . . ." 1 The Works of James Wilson, 
421 (R. McCloskey ed., 1967). i 


Subsequently, courts in interpreting the Clause have identified 


the reason for the rule as "complete and uninhibited discussion 
among legislators." McGovern v. Martz, 182 F. Soa 343, 347 
(D.D.C. 1960), emphasis in original. 

The Supreme Court has made it quite clear in Powell v. 
McCormack, 395 U.S. 486, 505 (1969), that the Clause was not 
meant and does not serve to preclude all judicial review of the 
constitutionality of the legislators' acts: 


"The purpose of the protection afforded legislators 
is not to forestall judicial review of legislative 
action but to insure that legislators are not dis- 
tracted from or hindered in the performance’ of 

their legislative tasks by being called into court 
to defend their actions. . . . Freedom of legis- 
lative activity and the purposes of the Speech or 
Debate Clause are fully protected if legislators 

are relieved of the burden of defending themselves." 
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In issuing its order against only the Public Printer and 
the Superintendent of Documents, the Court below was following 
the clear lead of the Supreme Court which has repeatedly ruled 


that the accomplishment of the purposes behind the Speech or De- 


bate Clause does not require that Congressional employees be 


protected from court scrutiny of their actions in carrying out 
Congressional orders. The Supreme Court has consistently re- 
jected assertion of the Clause as a bar to judicial review of 
the merits of the challenged Congressional action where Congres- 
sional employees -- and not the Congressmen themselves -- were 
the defendants. In four of the five occasions in which the 
Supreme Court has been called upon to interpret the Speech or 
Debate Clause, it has come to this conclusion. Powell v. 
McCormack, 395 U.S. 486 (1969); Dombrowski v. Eastland, 387 U.S. 
82 (1967); Tenney v. Brandhove, 341 U.S. 367 (1951); and 
Kilbourn v. Thompson, 103 U.S. 168 (1881). In the fifth case 
the issue did not arise. United States v. Johnson, 383 U.S. 

169 (1966). 

In the earliest of these cases, Kilbourn v. Thompson, 
supra, the Court held that the Speech or Debate Clause barred 
the Court from holding Congressional defendants personally liable 
in a false imprisonment action brought by a recalcitrant witness 


who had been confined pursuant to a House Resolution. However, 
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the Court did proceed to adjudicate the merits of the plaintiff's 
complaint. And it held that passage of the Resolution and in- 
carceration of the plaintiff had been unconstitutional. The 
Court permitted the injured witness to sue the House Sergeant- 
at-Arms who had simply executed the warrant of arrest at the 
direction of his Congressional employers .3/ 

To refute the assertion that House agents were immune 
simply because they were following orders, the Court in Kilbourn 
quoted extensively from Stockdale v. Hansard, 9 Ad.&El. 1, 114, 
112 Eng. Rep. 1112, 1156 (Q.B. 1839), to demonstrate that the 
traditional rule in England had been the same (103 U.S. at 202): 

"For every paper signed by the Speaker by order of 

the House, though to the last degree calumnious, 

or even if it brought personal suffering upon in- 

dividuals, the Speaker cannot be arraigned in a 

court of justice. But if the calumnious or in- 

flammatory speeches should be reported and pub- 

lished, the law will attach responsibilities on 

the publisher. So if the Speaker by authority of 

the House orders an illegal act, though that 

authority shall exempt him from question, his 

order shall no more justify the person who exe- 

cuted it than King Charles' warrant for levying 

ship-money could justify his revenue officer." 


After Kilbourn, the next case in which the Court inter- 


preted the Speech or Debate Clause was Tenney v. Brandhove, 341 


U.S. 367 (1951). There the Supreme Court held that the Clause 


3/ The witness eventually recovered $20,000 in damages from the 
defendant. See Kilbourn v. Thompson, MacArth & M. 401, 432 
(Sup. Ct. D.C. 1883). 
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exempted the legislators themselves from liability, but noted 
the following (341 U.S. at 378): 

"[T]his is a case in which the defendants are mem- 

bers of a legislature. Legislative privilege in 

such a case deserves greater respect than where 

an official acting on behalf of the legislature 

is sued. . . . In Kilbourn v. Thompson . . . this 

Court allowed a judgment against the Sergeant-at- 

Arms, but: found that one could not be entered 

against the defendant members of the House." 

And in 1967, the Supreme Court decided the case of 
Dombrowski v. Eastland, 387 U.S. 82 (1967). The Court sustained 
dismissal of the suit against Congressmen on the basis of the 
Speech or Debate Clause. However, notwithstanding invocation 
of the Clause with respect to the Congressmen themselves, the 
Court declined to extend the Clause's cloak of immunity to a 
Congressional subcommittee staff employee. Thus, the presence 
of the subcommittee counsel as a defendant rendered appropriate 
judicial scrutiny of the challenged Congressional activity. 


The question whether the Speech or Debate Clause bars 


judicial review of legislative action in suits brought against 


Congressional employees received the closest attention in Powell 


v. McCormack, supra. The Court held that the exclusion of 
Congressman Powell had been unlawful, and in the course of its 
deliberations the Court proceeded to adjudicate the constitu- 


tionality of the actions taken by Congress. In reaching the 
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merits, the Court held that the suit could be maintained against 
the Congressional employees, although not against the Congress- 
man. The Court explained as follows (395 U.S. at 504-506): 


"The Court first articulated in Kilbourn and fol- 
lowed in Dombrowski v. Eastland the doctrine that, 
although an action against a Congressman May be 
barred by the Speech or Debate Clause, legisla- 
tive employees who participated in the unconstitu- 
tional activity are responsible for their acts. 
That House employees are actin ursuant to express 
orders of the House does not bar judicial review of 
the constitutionality of the underlying legislative 
decision. . . . [T]hough this action may be dis- 
missed against the Congressmen petitioners are 
entitled to maintain their action against House 
employees and to judicial review of the propriety 
of the decision to exclude petitioner Powell." 
(Emphasis added) 


The clear thrust of these decisions is that the purpose 


of the Speech or Debate Clause is fully served by protecting 

the Congressmen themselves from the need to defend their ac- 
tions off the floor of Congress. However, the Clause does not 
require the Court to abandon its traditional role of adjudica- 
ting the constitutionality of actions of a coordinate branch 

of government. The presence of the Congressional employees pro- 
vides the means to secure judicial review of Ebel conscieeio 
ality of the underlying action, without Tahipicine Congressmen 
in their duties. This point was emphasized in Powell where 

the Court relied on Kilbourn for the following Ie which 


it said "time had not dimmed" (395 U.S. at 506): 
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"Especially is it competent and proper for this 

court to consider whether its [the legislature's] 

proceedings are in conformity with the Constitu- 

tion and laws. . . . [It] is the province and 

duty of the judicial department to determine in 

cases regularly brought before them, whether the 

powers of any branch of the government, and even 

those of the legislature in the enactment of the 

laws, have been exercised in conformity to the 

Constitution; and if they have not, to treat 

their acts as null and void." 

Defendants seek to distinguish these cases by arguing 
that they involved illegal acts whereas here the House has 
"neither ordered an illegal act be done nor exceeded its 
powers." (Brief, p. 19)4/ That, of course, is a basic ques - 
tion before this Court: was the promulgation of the Report 
a valid, legal act. If not, the Speech or Debate Clause would 
still serve to immunize the Congressmen from judicial mandate 
or penalty. But the Speech or Debate Clause does not, Plain- 


tiffs submit, immunize the Report itself or authorize its fur- 


ther publication. 


4/ Defendants concede (Brief, p. 20) that "it follows from . 
Kilbourn and Powell that judicial interference with legislative 
decisions can only be founded upon a determination that the 
House has acted illegally or that it has ordered one of its 
employees to act illegally." 
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II. 


The Doctrine of Separation of Powers Does Not 
Operate To Deprive the District Court of 


Jurisdiction in This Proceeding 


Defendants argue (Brief, p. 16) that "the Report involved 


is protected by the doctrine of separation of powers from judi- 
cial interference and, thus, the court below lacked jurisdiction 
to enjoin its printing, publication or distribution." Defendants 
equate the District Court action with censorship (Brief, p. 20) 
and unwarranted judicial control of legislative activities. 
Plaintiffs submit that Defendants are mistaken both as to the 
applicable law as well as with respect to the effect of the Dis- 
trict Court action on the orderly functioning of the legislative 
process. 

It is important to note at the outset that the order of 
the District Court did not deny Congress access to the Report. 
The Court below carefully distinguished between circulation of 
the Report among members of Congress and its "further printing 
and public distribution." (J.A. 68) Its order leaves wide lati- 
tude for the Congressmen to make use of the Report in speech and 
debate on or off the floor. Nothing in the Court's order prohi- 
bits any Congressman "from discussing the Report, its content or 


its import on the floor of Congress" or from “placing the Report 
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q.ns/ 


in the Congressional Recor The Court's order also places no 


limits on "the use that individual congressmen choose to make of 
the Report or its contents on or off the floor of Congress." 
(J.A. 66) 

Appellant's assertion that the doctrine of separation of 
powers bars the courts from enjoining the publication and distri- 
bution of this Committee Report is contrary to prevailing deci- 
sions of the Supreme Court and of this Court. In Powell v. 
McCormack, 395 U.S. 486 (1969), the Supreme Court, quoting from 
its earlier decision in Baker v. Carr, 369 U.S. 186, 217 (1962), 
reiterated that the separation of powers doctrine would bar judi- 
cial scrutiny of Congressional action only where at least one of 
the following factors was present (395 U.S. at 518-19): 


"A textually demonstrable constitutional commitment 
of the issue to a coordinate political department ; 
or a lack of judicially discoverable and manageable 
standards for resolving it; or the impossibility of 
deciding without an initial policy determination of 
a kind clearly for nonjudicial discretion; or the 
impossibility of a court's undertaking independent 
resolution without expressing lack of the respect 


5/ 44 U.S.C. §131 directs the Joint Committee on Printing to re- 
duce all unnecessary bulk in printing the Congressional Record. 
However, since the Court's order prevents any other printing of 
the Report, its insertion in the Congressional Record is clearly 
permissible under the Rules of the Joint Committee on Printing: 
"Rule 9. The Public Printer shall not publish in the Con- 
gressional Record the full report or print of any commit- 
tee or subcommittee when the report has been previousl 
printed." (Emphasis added)(117 Cong. Rec. D5, daily ed., 
January 22, 1971) 
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due coordinate branches of government; or an un- 

usual need for unquestioning adherence to a politi- 

cal decision already made; or the potentiality of 

embarassment from multifarious pronouncements by 

various departments on one question." 
In Powell, the Court held that the constitutionality of Congress' 
exclusion of a duly elected member was not a political question 
precluding judicial examination. 

This Court followed the Powell decision in Davis v. Ichord, 
No. 23,426 (D.C. Cir. August 20, 1970). There this Court held 


that the separation of powers doctrine would not bar the courts 


from considering allegations that the Committee maintained 


dossiers -- a kind of political blacklist -- which were used to 


deny plaintiffs employment, inhibit their expression of political 
opinions and otherwise deter them in the exercise of their con- 
stitutional rights. Citing Powell, and Baker v. Carr, this Court 
in Davis stated as follows (slip opinion, p- 11): 

"[A]n individual's claim of a constitutional right, 

and we may add, an individual's claim of infringe- 

ment of such a right, falls within the traditional 

role accorded courts to interpret the law, and does 

not involve a 'lack of respect due [a] coordinate 

[branch] of government,' nor does it involve an 

"initial policy determination of a kind clearly for 

nonjudicial discretion, ' 

This Court has this past month temporarily restrained the 


continued publication of a House District Committee Report on 


conditions in the District schools which allegedly violated 
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individuals' rights of privacy and otherwise interfered with 
their constitutional rights. Doe v. McMillan, C.A. No. 56-71 
(D.C. Cir. January 14, 1971). 


These two decisions by this Court are consistent with 


Stamler v. Willis, 415 F.2d 1365 (7th Cir. 1969), cert. denied, 


399 U.S. 929 (1970), which held that the merits of plaintiffs' 
allegations that a Congressional resolution under which inves- 
tigations were conducted was unconstitutional, could be re- 
viewed by the courts. The Seventh Circuit in Stamler stated as 
follows (415 F.2d at 1370): 

"The Congress has no more right, whether through 

legislation or investigations conducted under an 

overbroad enabling Act, to abridge the First Amend- 

ment freedoms of the people, than do the other 

branches of government." 

The District Court injunction against the publication 
and distribution of the Report in the instant case involves far 
less judicial interference with the internal legislative process 
than was permitted in Powell, Davis and Stamler. Despite the 
fact that Article I, Section 5 expressly makes the Congress the 
judge of the qualifications of its members, the Supreme Court 
in Powell found that none of the factors outlined in Baker v. 


Carr, supra, prevented the Court from telling the Congress that 


it lacked the power to exclude Congressman Powell on the grounds 
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it had chosen. And in Davis, this Court stated its willingness 
to look at the very power of a House Committee to; gather and 
keep information on the political activities of individual 
citizens. The same is true in Stamler. 

Defendants argue (Brief, p. 17) that the doctrine of 
separation of powers fails to bar judicial scrutiny of Congres- 
sional investigations only under very narrow circumstances -- 
such as when the Congress or one of its Committees relies on 


compulsory process to obtain information (Br. 37) = In none of 


the many cases cited by Defendants to support this point was 


the issue formulated as suggested by Defendants. And only in 
Watkins v. United States, 354.U.S. 178 (1957), was there even 
a suggestion, not essential to the holding of the: case, that 
the powers of the Courts were so limited. However, in all 
these cases there was a common harm alleged by the plaintiffs 
-- that is, impairment of First Amendment rights. 

It is true that the Supreme Court has never been squarely 
faced with the need to scrutinize the constitutionality of Con- 
gressional investigations which did not involve compelled tes- 
timony or subpoena power. However, in Dombrowski v. Eastland, 
387 U.S. 82 (1967), the Court remanded for trial a case which 
involved the constitutionality of the conduct of a Senate Inter- 


nal Security Committee investigation which allegedly violated 
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the constitutional rights of plaintiffs who were not themselves 
compelled to testify, suggests that the Court's power to scruti- 
nize Congressional investigations is not so limited. 

Moreover, this Court has not accepted Defendants' con- 
tention as to the scope of the separation of powers doctrine. 
In Davis v. Ichord, Supra, this Court rejected the govern- 
ment's assertion that the doctrine barred judicial scrutiny 
of the Committee's compilation of dossiers from a wide variety 
of sources, public and private, even where no compelled testi- 
mony was alleged. The fact of collection and the fear of 
future use, and not the manner in which the information in the 
dossiers had been obtained, were the gravamen of the complaint 
in Davis. As the District Court pointed out in the instant 
case, the argument that judicial intervention is permissible 
oniy where Congress gathers information by compulsory process 
"ignores the fact that the use of information, fully as much 
as the process by which it is gathered, may infringe constitu- 


tionally protected freedoms." (J.A. 69) See Menard v. 


Mitchell, __ App. D.C. __, 430 F.2d 486 (D.C. Cir. 1970). 


Similarly, this Court's recent restraining order against a 
House District Committee Report was issued in the absence of 


any compelled testimony. Doe v. McMillan, supra. 
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Finally, the fact that the Plaintiffs here have no 
forum other than the courts in which to seek protection 
against Congressional invasion of their constitutional rights 
further justifies judicial intervention in this case. The 
Supreme Court has held that the lack of Congressional means to 
protect a person from Congressional action is warrant for pro- 
tective action by the courts. Yellin v. United States, 374 
U.S. 109, 121-22 (1963). Thus, when this Court in Ansara v. 


Eastland, No. 24,816 (D.C. Cir. January ll, 1971), refused to 


enjoin issuance of a Congressional subpoena, it pointed out 


that 

"the ongoing legislative process provides oppor- 

tunity for presentation of plaintiffs' constitu- 

tional contention. . . . Hence the case is to be 

distinguished . . . from one where plaintiffs 

were not subpoenaed and would have no way to 

claim their constitutional protection. iW 

(Slip opinion, p. 34) 

Plaintiffs herein are in precisely the position distin- 
guished in Ansara. They have no way to obtain a Congressional 
determination that indeed their constitutional rights are being 
infringed. The Report, on its face, reflects the end of the 


Committee's investigation of speaker campus honoraria. The 


only recourse of Plaintiffs was to the courts. 


IIl. 
Publication of the Report Is Not Incidental 
to a Valid Legislative Purpose 

Defendants have, in their Brief (pp. 20-24, 25-27), 
dealt separately with the questions of the legislative purpose 
and the motives underlying the Committee's Report. 

Plaintiffs fully agree that the motives underlying Con- 
gressional action are not, as such, the determinants of the 
propriety of that action. That is the clear ruling of Tenney 
v. Brandhove, 341 U.S. 367, 377 (1951), and Watkins v. United 
States, 354 U.S. 178, 200 (1957). It is equally clear, how- 
ever, that the courts are not lightly to assume validity of a 
legislative purpose when First Amendment freedoms are involved, 
and that a searching inquiry into the validity of the legisla- 


tive purpose is a proper function of the courts. The law in 


this area was well summarized recently in Liveright v. Joint 


Committee of the General Assembly of the State of Tennessee, 
279 F. Supp. 205 (M.D. Tenn. 1968). Citing relevant precedents, 


the court in Liveright stated as follows (279 F. Supp. at 216- 
17): 


"In some investigations, the legislative purpose 

is presumed. . . . This course of action is appro- 
priate when . . . First Amendment freedoms are not 
threatened. There is little harm in presuming that 
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the committee will eventually demonstrate that 
the legislature has clothed it with a legisla- 
tive purpose and that a nexus will subsequently 
be made apparent. But different considerations 
compel the Court to inquire into the legislative 
purpose when the rights of speech and associa- 
tion are involved. ..." 


Whatever may have been the motives of the Committee, 


the Report at issue serves no legislative purpose, valid or 
otherwise. It does not even purport to be addressed to the 
other Members of Congress. Rather, it recites the Committee's 
beliefs as to what "the people of the United States have a 
right to conclude" concerning the campus-speaking circuiee 
(Court Exhibit, p. 14) And the Report speaks of its findings 
as being "sufficient to alert college and university adminis -~- 
trators, alumni, students, and parents to the extent of campus 
speaking in promoting the campus neyo eneraies (Ibid. ) 

Defendants' assertion (Brief, p. 23) that che legisla- 
tive purpose of the Report is "clear" is correct ont in the 
sense that it is transparent. The only purposes récited by 
Defendants are those of "inquiry" and "investigation" (ibid.). 
In effect, Defendants argue that since the legislative powers 
of Congress in the field of subversive activities are broad, 
the Congressional powers to investigate are equally broad. 


Plaintiffs submit, however, that Defendants! concept of the 
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scope of legislative investigations flies in the face of the 
following holding in Watkins v. United States, supra, 354 
U.S. at 187: 


"We start with several basic premises on which 
there is general agreement. The power of Con- 
gress to conduct investigations is inherent in 
the legislative process. That process is broad. 
It encompasses inquiries concerning the adminis- 
tration of existing laws as well as proposed or 
possibly needed statutes. It includes surveys 

of defects in our social, economic or political 
system for the purpose of enabling the Congress 
to remedy them. It comprehends probes into de- 
partments of the Federal Government to expose . 
corruption, inefficiency or waste. But, broad 

as is this power of inquiry, it is not unlimited. 
There is no general authority to expose the pri- 
vate affairs of individuals without justification 
in terms of the functions of the Congress. ... 
No inquiry is an end in itself; it must be re- 
lated to, and in furtherance of, a legitimate 
task of the Congress." 


Compare United States v. Rumeley, 345 U.S. 41, 57-58 (1953). 
Defendants argue (Brief, p. 21) that "the Report which 
must be submitted to Congress for the use of the Congress or 
the House of Representatives must be of such a nature as would 
aid in the enactment of any possible remedial legislation." 


(Emphasis in original)&/ In support of the Report's inclusion 


6/ We doubt that Defendants seriously urge that "any possible" 
legislation can justify the scope or methods of Congressional 
inquiry. Legislation prohibiting certain individuals from 
speaking at colleges is "possible," although we doubt that 
such legislation would be found by this or any other Federal 
Court to be consistent with the Constitution. 
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of the names of identified speakers, Defendants assert that 
the failure to specify the speakers might have impaired the 
credibility of the Report. (Id. at 25-26) Plaintiffs admit, 
however, that Congressional branding of individuals as "revo- 
lutionaries" or as "Pied Pipers of pernicious propaganda" does 
not constitute the employment of methods "reasonably likely" 
to secure legislation to enhance the security of the country. 


Jordan v. Hutcheson, 323 F.2d 597, 603 n. 9 (4th Cir. 1963); 


c£. NAACP v. Alabama ex rel. Flowers, 377 U.S. 288, 307 (1964). 


IV. 


THE FIRST AMENDMENT ISSUES 


Defendants contend that the only impairment of First 
Amendment rights that will ensue from the controversy at hand 
is the denial of the Committee's right to express its views 
through broad dissemination of the Report. (Brief, pp. 27-28) 
Defendants argue that "the Committee by its Report has in no 
way chilled plaintiffs' rights by halting them from speaking 
on campuses." (Id. at 28) The short answer to this argument 
is, of course, that the violations of First Amendment rights 
alleged by the Plaintiffs have been forestalled by the injunc- 
tion now under appeal to this Court. Defendants should not be 
permitted to rely on the District Court's curtailment of the 
Report's distribution as evidence that the Report is harmless 
to Plaintiffs. 

While Plaintiffs cannot necessarily document at this 
point that the barbs in the Report will dilute Plaintiffs' own 
willingness and desire to obtain campus speaking engagements, 


it should be clear that a likely result of the Report will be 


to dissuade college authorities from inviting them to speak._/ 


7/ This Court should reject as frivolous Defendants' sugges- 
tion (Brief, p. 32), in reliance on a Time Magazine article, 
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Plaintiffs submit that the "chilling effect" on the exercise 
of First Amendment rights condemned by Dombrowski v. Pfister, 
380 U.S. 479 (1965), encompasses more than just the hardiness 
of the persons seeking to exercise those rights. Past experi- 
ence has demonstrated that the likely, if not inevitable: con- 
sequences of blacklisting of individuals include severe finan- 


cial loss, illness, social ostracism, and other difficulties. 


See Corey v. Westinghouse Electric Corp., 6 N.Y. 2d 934, 190 
N.Y¥.S. 2d 1003 (1958); Fino v. Maryland Employment Security 


Board, 218 Md. 504, 147 A. 2d 738 (Md. Ct. App. 1959): Ostroé- 
Sky v. United Steelworkers of America, 273 F.2d 614 (4th Cir. 

1960), cert. denied, 363 U.S. 849 (1960); and Huntington Beach 
High School v. Collins, 202 Cal. App. 2d 677, 21 cal. Rep. 561 


(1962), cert. denied, 371 U.S. 904 (1962). 


The Defendants appear to be contending that the First 


Amendment rights both of Congress as an institution and of in- 
dividual Congressmen as citizens would be abridged if the 
District Court injunction were permitted to stand. That con- 


tention twists the case, and seeks to make the aggressors 


that "the blacklisting probably made them still more desirable 
as campus speakers." It is inconceivable that this Court would 
adopt the view that Congressional Committee aspersions are or 

should be welcomed by each individual identified in the Report. 
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appear as the victims. The issue is not whether individual 
Congressmen are going to be permitted to exercise their rights 
of free speech. Rather, the issue here is the extent to which. 
public funds are to be employed to promulgate sharp Congres- 
sional attacks on the free speech activities of the Plaintiffs. 
The "rights" of Congress. as an institution to act in a way to 


impair First Amendment rights of citizens is no greater than 


the "right" of an Executive officer to do so. Stamler v. 


Willis, Supra, 415 F.2d at 1369. And, as determined by the 
District Court, the Congressmen remain free, as any other 
citizen, to express their opinions concerning Plaintiffs! 
activities; but, like any other citizen, this is to be done at 
their own expense in the light of the Court's conclusion that 


the Report lacks a valid legislative purpose. 
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CONCLUSION 


For the foregoing reasons, the Plaintiffs respectfully 


submit that the Order of the District Court should be affirmed. 
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